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to petitioners afford petitioners adequate notice of 
what is allegedly required of them to submit to the 
Federal Maritime Board? 


Do the said orders contain demands which are un- 
reasonable and oppressive? 


Do the said orders properly require the production of 
documents maintained abroad by foreign companies 
or information which relates to the transactions of 
foreign companies occurring wholly outside the 
territorial jurisdiction of the United States? 
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IN THE 


United States Court of Appeals 


For THE District or CotumBia Circuit 


No. 15,824 
Awncio Canapian Surerinc Company, Limiren, ET AL, 
Petitioners, 
v. 


Feperat Maritime Boarp and Unitep States oF AMERICA, 
Respondents. 


No. 15,825 


“Trauia’’ Socireta Per Azton1 Di NavicazionE—GENoA 
(Iratian Line), Petitioner, 


Vv. 


FeperaL Maritime Boarp and Unirep States or AMERICA, 
Respondents. 


Nos. 15,870; 15,952 
Paciric/Wesr Coast or SourH America CoNFERENCE, ET AL., 
Petitioners, 
v. 
Feperat Maritime Boarp and Untrep States or AMERICA, 


Respondents. 


Consolidated Petitions for Review of Orders of the Federal 
Maritime Board 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


The jurisdiction of the Court rests upon the Act of 
December 29, 1950, c. 1189, 64 Stat. 1129-1132, 5 U.S.C. 
§ 1031, et seq. 
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Petitioners in Case No. 15,824 filed on June 14, 1960 a 
petition to review an order of the Federal Maritime Board 
dated May 17, 1960. A copy of the petition which shows 
the existence of jurisdiction in this case is reprinted in 
the Joint Appendix,’ p. 58. 


Petitioner in Case No. 15,825 filed on June 14, 1960 a 
petition to review an order of the Federal Maritime Board 
dated June 2, 1960. A copy of the petition which shows 
the existence of jurisdiction in this case is reprinted in the 
Joint Appendix, p. 65. 


Petitioners in Cases Nos. 15,870 and 15,952 filed on 
July 11, 1960 a petition to review orders of the Federal 
Maritime Board dated April 28, 1960. On August 19, 1960 
these petitioners filed a second petition for review as to 
a subsequent order of the Federal Maritime Board dated 
July 11, 1960 which denied motion of petitioners to modify 
the orders dated April 28, 1960. Copies of the petitions 
which show the existence of jurisdiction in these cases are 


reprinted in the Joint Appendix, pp. 82, 85. 


STATEMENT OF CASE 
Anglo Canadian Shipping Company. Limited, et al, Petitioners 
Case No. 15,824? 


Petitioners in this case are 24 steamship lines engaged 
in the common carriage of passengers and cargo in inter- 
national commerce. Twenty-three of these lines are foreign 
business firms organized and existing by virtue of the laws 
of foreign countries. One is a corporation (States Marine 
Lines) organized and existing by virtue of the laws of 


1The Joint Appendix has been filed in case No. 15,756 under the caption, 
Hellenic Lines Limited, Petitioner, v. United States, et al, Respondents, pur- 
suant to the prehearing order of the Court dated October 11, 1960. 


2 Protests of the Governments of Italy, Germany, Great Britain, Denmark, 
Sweden, Norway, Japan and Holland have been filed in this case, and are 
reprinted in the Joint Appendix, pp. 102-115. 
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the State of Delaware. All 24 lines comprise the member- 
ship of the Pacific Coast European Conference. This 
conference, which is also a petitioner herein, was formed 
and exists by virtue of a conference agreement approved 
by the Federal Maritime Board pursuant to the provisions 
of Section 15 of the Shipping Act, 1916, c. 451, 39 Stat. 733, 
46 U.S.C. § 814. 


On February 26, 1960, the Federal Maritime Board 
purporting to act pursuant to Section 21 of the Shipping 
Act, 1916, ¢. 451, 39 Stat. 736, 46 U.S.C. § 820, issued, with- 
out prior notice and without a hearing, an order directed 
to the Pacific Coast European Conference which demanded 
that information and materials referred to in the order 
be filed with the Secretary of the Federal Maritime Board 
not later than thirty days from the date of service of the 
order. The order demanded all records relating to the 
application and admission of Global Transport, Limited 
as a member of the conference; and, all papers dis- 


seminating information of any kind to the member lines 
of the conference from January 1, 1959 to the date of 
service of the order. A true copy of the order is reprinted 
in Appendix A-I to this brief, 


On April 28, 1960, petitioners filed with the Federal 
Maritime Board a motion to cancel the order (J.A. p. 60). 
On May 17, 1960 the Federal Maritime Board issued a 
further order entitled ‘‘First Supplemental Order’’ 
whereby the Board denied petitioners’ motion to cancel 
and further ordered petitioners to comply not later than 
June 17, 1960 with the demands contained in its order 
dated February 26, 1960. 


On June 14, 1960, petitioners filed with this Court a 
petition for review of the Board’s supplemental order 
and an application for interlocutory injunction against the 
said order pending hearing and determination by this 
Court of the petition for review. On June 24, 1960 this 
Court ordered the effectiveness of the said order of the 
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Board stayed from the date of issuance pending completion 
of judicial review or until further order of this Court. 


“Italia” Societa Per Azioni di Navigazione—Genoa 
(Italian Line), Petitioner 


Case No. 15,825 


Petitioner in this case is ‘‘Italia’’ Societa Per Azioni di 
Navigazione—Genoa (Italian Line), a corporation organ- 
ized and existing by virtue of laws of the Republic of 
Italy. This petitioner is engaged in the business of a 
common carrier of passengers and cargo by water in 
international commerce. 


On February 26, 1960 the Federal Maritime Board pur- 
porting to act pursuant to Section 21 of the Shipping Act, 
1916, c. 451, 39 Stat. 736, 46 U.S.C. § 820, issued, without 
a hearing and without prior notice, an order demanding 
this petitioner to file with the Secretary of the Federal 
Maritime Board certain memoranda, records and state- 
ments relating to commissions, brokerage, gratuities, 
allowances and/or special reductions made to certain named 
shippers in Italy. A true copy of the order is reprinted 
in Appendix B-I to this brief. 


On May 20, 1960, petitioner filed with the Federal Mari- 
time Board a motion to cancel the Board’s order (J.A. 
p. 67). On June 2, 1960 the Federal Maritime Board 
issued a further order, whereby the Board denied peti- 
tioner’s motion to cancel and ordered petitioner to comply 
not later than June 17, 1960 with the demands contained 
in the order dated February 26, 1960. 


On June 14, 1960 this petitioner filed with the Court a 
petition for review of the Board’s further order and an 
application for an interlocutory injunction against the 


3A protest of the Government of Italy has been filed in this case, and is 
reprinted in the Joint Appendix, p. 102. A copy thereof is also reprinted in 
Appendix B II of this brief. 


5 


said order. On June 24, 1960 this Court ordered the 
effectiveness of the Board’s order stayed from the date 
of its issuance pending completion of judicial review by 
the Court or until further order of this Court. On 
September 6, 1960, this Court granted respondents’ motion 
for leave to lodge with the Court a note of protest from 
the Embassy of Italy, dated June 21, 1960 and addressed 
to the Secretary of State, in which the Government of 
Italy protested the order in question upon the grounds that 
the respondent Federal Maritime Board by virtue of the 
order is seeking to investigate matters within the juris- 
diction of Italy in violation of international law and 
custom. A true copy of the note of protest is reprinted in 
Appendix B-II to this brief. 


Pacific/West Coast of South America Conference, 
et al, Petitioners 


Cases Nos. 15,870 and 15,9524 


Petitioners in these cases are the Pacific/West Coast 
of South America Conference, an association of common 
carriers by water formed and existing by virtue of an 
agreement approved by the Federal Maritime Board pur- 
suant to the provisions of Section 15 of the Shipping Act, 
1916, c. 451, 39 Stat. 733, 46 U.S.C. § 814, and six steamship 
lines which are members of this conference. All six lines 
are foreign corporations organized and existing by virtue 
of the laws of foreign countries. 


On April 28, 1960, the Federal Maritime Board purport- 
ing to act pursuant to Section 21 of the Shipping Act, 
1916, c. 451, 39 Stat. 736, 46 U.S.C. § 820, issued, without 
prior notice and without prior hearing, an order directed 
to the Pacifice/West Coast of South America Conference 
directing the conference to produce all records pertaining 
to “‘fidelity freight allowances, kickbacks, adjustments or 


4 Protests of the Governments of Norway and Japan have been filed in 
these cases, and are reprinted in the Joint Appendix, pp. 111, 113. 
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refunds;’’? the adoption of lumber rates; and, ‘‘free 
passenger fares, hotel accommodations, or other things 
of substantial value’’ given to shippers or members of 
their families. On the same day the Federal Maritime 
Board also issued, without notice and without prior 
hearing, a similar order directed to the member lines of 
the conference directing these lines to submit records 
relating to the identical matters set forth in the order 
directed to the conference. True copies of both orders 
are reprinted in Appendix C-I to this brief. 


On July 8, 1960, petitioners filed with the Board a 
motion to modify the said orders (J.A. p. 88). On July 11, 
1960 the Board denied the motion and further ordered 
that petitioners comply not later than July 12, 1960 with 
the Board’s orders dated April 28, 1960. 


On July 11, 1960 petitioners filed with the Court a peti- 
tion for review of the two orders of the Federal Maritime 
Board dated April 28, 1960 and requested an interlocutory 
injunction against the effectiveness of the orders. On 
August 18, 1960 this Court ordered the effectiveness of 
the Board’s orders stayed from the date of their issuance 
pending completion of judicial review or until further 
order of this Court. 


On August 19, 1960, petitioners filed a second petition 
for review of the orders of the Board dated July 11, 1960 
denying petitioners’ motion to modify the original orders. 
On September 6, 1960, this Court ordered that the second 
petition be consolidated with the first and that the orders 
of the Board dated July 11, 1960 be stayed from the date 
of its issuance until the disposition of this case or until 
further order of the Court. 


By a prehearing order dated October 11, 1960, this Court 
ordered that the foregoing cases (Nos. 15,824; 15,825; 
15,870 and 15,952) be consolidated with cases Nos. 15,856; 
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15,757; 15,866; 15,912; 15,913 and 15,984 for purposes of 
briefing, joint appendix and argument. 


STATUTE INVOLVED 


Section 21 of the Shipping Act, 1916, ¢. 451, 39 Stat. 736, 
46 U.S.C. § 820: 


““The commission may require any common carrier 
by water, or other person subject to this chapter, or 
any Officer, receiver, trustee, lessee, agent, or employee 
thereof, to file with it any periodical or special report, 
or any account, record, rate or charge, or any memo- 
randum of any facts and transactions appertaining to 
the business of such carrier or other person subject 
to this chapter. Such report, account, record, rate, 
charge, or memorandum shall be under oath whenever 
the board so requires, and shall be furnished in the 
form and within the time prescribed by the commis- 
sion. Whoever fails to file any report, account, record, 
rate, charge, or memorandum as required by this 
section shall forfeit to the United States the sum of 
$100 for each day of such default. 


Whoever willfully falsifies, destroys, mutilates, or 
alters any such report, account, record, rate, charge, 
or memorandum, or willfully files a false report, 
account, record, rate, charge, or memorandum shall be 
guilty of a misdemeanor, and subject upon conviction 
to a fine of not more than $1,000, or imprisonment for 
not more than one year, or to both such fine and 
imprisonment.”’ 


STATEMENTS OF POINTS 


1. The orders of the Federal Maritime Board directed 
to petitioners to supply information and material to the 
Board under penal sanction do not adequately apprise 
petitioners of what is allegedly required of them to submit 
to the Board. 


2. The orders contain demands which are unreasonable 
and oppressive. 
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3. The orders insofar as they require the production of 
documents located abroad by foreign companies or which 
relate to transactions between foreign companies occurring 
wholly outside the territorial jurisdiction of the United 
States are illegal and contrary to the authority of the 
Federal Maritime Board. 


SUMMARY OF ARGUMENT 


Since the Section 21 orders of the Federal Maritime 
Board provide for severe penalties for non-compliance, 
they must inform petitioner of exactly what purpose the 
Board has in mind for its investigation and must also 
describe with certainty the documents and information 
demanded. This elementary rule of fairness has been 
violated since the orders are drafted in such woefully in- 
adequate terms that petitioners are able to determine 
neither the subject to which the information is deemed 
pertinent nor precisely what information and documents 
are required. 


The Section 21 order directed to Italian Line in case 
No. 15,825 is unreasonable and oppressive for the reason 
that a formal investigation instituted on the Board’s 
motion is currently pending which covers the same subject 
matter sought to be investigated pursuant to the present 
Section 21 order. Thus, the Board is attempting to obtain 
evidence for a formal investigation by use of Section 21 
which denies to Italian Line the opportunity to raise all 
objections of relevance and privilege before an impartial 
examiner at the time and place of hearing of the formal 
investigation. 

The Section 21 order directed to the Pacific Coast 
European Conference is in part oppressive and unreason- 
able since it calls for all papers of the conference dis- 
seminated to the member lines of the conference regardless 
of what subject matter is covered in the papers. 
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Each of the orders of the Board involved in this pro- 
ceeding is invalid to the extent that it demands foreign 
companies to produce from abroad documents regularly 
maintained there by these companies. Whatever power a 
Court may have to order persons before it to perform 
extraterritorial acts, the Board has no power to order 
these companies to search their files abroad and file copies 
of documents found as a result of the search. 


The Section 21 order directed to the Italian Line is 
invalid for the reason that it seeks to investigate trans- 
actions of this foreign company with Italian shippers which 
oceurred outside the United States. The Shipping Act 
does not empower the Board to investigate or regulate 
such transactions where there is no detrimental or adverse 
effect upon the commerce of the United States. Since the 
Board has failed to set forth even theoretical grounds for 
supposing that the matters being investigated could effect 
in any material way the commerce of the United States, 
the order should be set aside. 


ARGUMENT 


The brief in case No. 15,756 heretofore filed with the 
Court under the caption ‘‘Hellenic Lines, Limited, Peti- 
tioner v. United States, et al., Respondents’’ covers 
questions common to all petitioners in the so-called 
“second category’’ of cases dealt with in the Court’s pre- 
hearing order of October 11, 1960.5 That brief demon- 
strates that Section 21 of the Shipping Act, 1916 does not 
authorize the Federal Maritime Board to demand pro- 
duction of documents here or abroad for the purpose of 


5 The Court’s prehearing order inadvertently refers to both case No. 15,756 
and case No. 15,757 as cases (in which briefs were theretofore filed) cover- 
ing questions common to all petitioners. The brief in case No. 15,757 cap- 
tioned ‘‘The Scindia Steam Navigation Co., Ltd., Petitioner v. United States, 
et al., Respondents’’ covers issues relating to service of process which are not 
common to the present petitioners. 
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investigating violations of the Act. For this reason the 
present petitioners urge that the Court should declare 
invalid all of the orders involved in this second category 
of cases. Alternatively, the present petitioners urge that 
the crders directed to them are invalid on other grounds 
presented in this brief. 


I 


THE BOARD'S ORDERS DO NOT AFFORD PETITIONERS ADE- 
QUATE NOTICE OF THE DEMANDS MADE IN THE ORDERS 
The various Section 21 Orders directed to petitioners 

demand information and documents described in such 
inadequate terms that petitioners are able to determine 
neither the subject to which the information is deemed 
pertinent nor precisely what information and documents 
are required. It is an elementary principle of fairness 
that any governmental demand for information must 
inform the person to whom it is directed to exactly what 
purpose the government has in mind for the investigation 
and must also describe with certainty the information 
demanded. 


Where the demand carries with it a penalty for non- 
compliance, this principle has particular significance. 
Section 21 of the Shipping Act which has served as the 
Board’s basis for issuing the orders in question involves 
a penal sanction since it provides for a forfeiture of $100 
a day for each day of default in failing to meet the re- 
quirements of any order issued thereunder. A forfeiture 
of a sum of money for doing something that is prohibited 
or omitting something that is required to be done, whether 
collected by criminal or civil action, constitutes a penalty 
and punishment. See, e.g., United States v. Chouteau, 
102 U.S. 548 (1880); In re Denver & R.G.W.R. Co., 27 F. 
Supp. 983 (1939). Moreover, even a good faith attempt 
at compliance with a Section 21 order would result in a 
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penalty if the compliance did not meet what the Board 
considers relevant.* 


A. The Board’s Inadequate Statement of Purpose 


The Supreme Court has repeatedly held that a demand 
for information must carry with it a clear statement of 
the purpose for which the demand is made. In Jones v. 
Security and Exchange Commission, 298 U.S. 1 (1936), the 
Court stated that when interrogated by a governmental 
agency, a person ‘‘has a right before answering to know 
why the inquiry is made . . .”’ 298 U.S. at 26. In Federal 
Trade Commission v. American Tobacco Co., 264 U.S. 298 
(1924), the Court refused to enforce an order of the 
Federal Trade Commission demanding production of docu- 
ments, saying that ‘‘some evidence of the materiality of 
the papers demanded must be produced’? by the agency. 
In United States v. Morton Salt Co., 338 U.S. 632 (1950), 
the Court again affirmed the principle that a demand for 
documents is invalid unless ‘‘the information sought is 
reasonably relevant.’? 328 U.S. at 652. It is obvious that 
the person called upon to produce documents must be 
adequately informed of the purpose of the demand in 
order to determine whether the documents are relevant. 


More recently, the Supreme Court in Watkins v. United 
States, 354 U.S. 178 (1957), had the occasion to review 
the standards to which demands for information must 
adhere. The Court had under review the conviction of 
a witness for contempt for refusing to answer questions 
propounded by the House Un-American Activities Com- 
mittee. The statute in question (c. 594, 52 Stat. 942, 2 


6In Kerr Steamship Company, Ine. v. United States, Nos. 26,334; 26,426 
(2d Cir. 1960) decided October 31, 1960, the Court said that if a carrier in 
good faith submits everything which to it seems covered by a Section 21 order, 
the carrier docs not run an ‘‘unrcasonable risk’? of penalty, This, however, 
scems contrary to the view of the Supreme Court. See, e.g., Watkins v. United 
States, 354 U.S. 178, 208 (1957). Moreover, the Board has never indicated 
that good faith compliance is sufficient. 
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U.S.C. § 192) provided that every person who having been 
summoned as a witness by the authority of either House 
of Congress ‘‘. . . who . . . refused to answer any 
question pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor . . .””? The Court pointed 
out that the witness ‘‘must decide at the time the questions 
are propounded whether or not to answer... An 
erroneous determination on his part; even if made in good 
faith, does not exculpate him if the Court should later 
rule that the questions were pertinent to the question under 
inquiry.”’ 354 U.S. at 208. The Court went on to state: 


“It is obvious that a person compelled to make this 
choice is entitled to have knowledge of the subject 
to which the interrogation is deemed pertinent. This 
knowledge must be available with the same degree of 
explicitness and clarity that the Due Process Clause 
requires in the expression in any element of a criminal 
offense.’’ 354 U.S. at 208-209. 


The Court held that the statement of the Committee as 
to the pertinency of the questions asked was ‘‘woefully 
inadequate to convey sufficient information as to the 
pertinency of the question to the subject under inquiry.’’ 


In the present case, the Board’s statement of purpose 
in each of the orders under consideration is also woefully 
inadequate. In each of the orders the only expression 
of purpose is the statement that the information requested 
is ‘‘in effectuation in the public interest of the Board’s 
regulatory duties under the Act.’’ This is a patently in- 
sufficient statement of purpose. Petitioners are not 
informed in any respect as to why the information and 
documents demanded by the orders are sought or what 
duties of the Board are sought to be effectuated. Peti- 
tioners, however, have ‘‘a right before answering to know 
why the inquiry is made; and if the purpose disclosed is 
not a legitimate one, [they] may not be compelled to 
answer.’’? Jones v. Securities and Exchange Commission, 
298 U.S. 1, 26 (1936). 
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Petitioners are at a complete loss to make an intelligent 
determination as to whether the documents called for are 
relevant and should be produced. This presents precisely 
the same situation presented to the Supreme Court in the 
Watkins case. There the Court decided that a person 
compelled to decide the pertinency of a question is entitled 
to have knowledge of the subject to which the interroga- 
tion is deemed pertinent. Accordingly, it is not enough 
for the Board to simply recite as it has in these orders 
that its requirement for information is in the effectuation 
of its duties under the Shipping Act. 


B. The Inadequate Description of Documents Demanded By 
the Board 


Another aspect of the basic principle of fairness to which 
all administrative demands for information must comply 
is that the demand itself must be so clear that the parties 
to whom it is addressed will be able to determine with 


exactitude what is required to be supplied. This was 
affirmed very recently in United States v. St. Regis Paper 
Company, 181 F. Supp. 862 (S.D.N.Y. 1960), in which the 
Court struck down parts of an order of the Federal Trade 
Commission. The Court said: 


‘*When one is subject to a penalty or forfeiture for 
refusing to answer, what is demanded must be so 
eystal clear as to leave no room for confusion. This is 
a basic tenet of criminal law (statutory clarity as to 
what is forbidden or what is proscribed before punish- 
ment or penalty can be imposed) and we feel it is 
equally valid in the field of civil process which seeks 
to apply a penalty or enforce a forfeiture .. . 
Certainly the forfeiture of $100 a day for each order, 
present in this case, is sufficiently analogous to a 
criminal sanction. A reading of these orders reveals 
over two dozen instances of vague and uncertain 
questions to which anyone would have trouble giving 
a definitive answer.’’ 181 F. Supp. at 866-67. 


See also, Lambert v. California, 355 U.S. 225 (1957); M. 
Kraus & Bros. Inc. v. United States, 327 U.S. 614 (1946). 
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The Board’s present orders are broad requests calling 
for “all records’’ relating to various matters which in 
themselves are ambiguous and vague. Rather than pin- 
pointing the type of information required, such as a re- 
quest to file a particular rate or a particular tariff so there 
ean be no room for confusion, the orders represent prac- 
tically the antithesis of demands ‘‘so crystal clear as to 
leave no room for confusion.”’ 


The order directed to the Pacific Coast European Con- 
ference requires ‘‘all records’’ relating to the application 
for admission to membership of Global Transport Limited, 
which leaves to this petitioner the burden and risk of de- 
termining just what records are so related. It is grossly 
unfair to place petitioner under penal compulsion to search 
its files and the files of its 24 steamship line members to dig 
out “‘all’’ such “‘correspondence, reports, notes, minutes of 
meetings, memoranda, records of transactions or conversa- 
tions, and other papers or writings,’’ when even a good 
faith attempt at compliance falling short of what the Board 
might deem relevant would result in a penalty. 


A similar example of vagueness is found in the Board’s 
orders directed to the Pacific/West Coast of South America 
and its member lines which require the production of all 
records ‘‘concerning’’ free passenger fares, hotel accom- 
modations, or ‘‘other things of substantial value”’ given by 
respondents to ‘‘shippers, exporters, consignees or buyers, 
or receivers of cargo, or officers, directors, or employees 
thereof, or members of their immediate families.’’ No in- 
dication is given as to what the Board considers or might 
consider a thing of substantial value. Moreover, these 
orders demand all payments of ‘‘fidelity freight allowances, 
kickbacks, adjustments, or refunds . . . of applicable freight 
charges assessed under freight tariffs . . . filed, or required 
to the filed, with the Board.’’ This is confusing for the 
reason that no freight charges by carriers in foreign com- 
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merce are required to be filed with the Board. Filed rates 
normally apply only to carriage of goods in domestic com- 
merce and has reference to lawful rates subject to change 
only as a result of notice and/or governmental approval. 
See, e.g., Interstate Commerce Act, c. 104, 24 Stat. 380, 49 
U.S.C. $6. Freight tariffs adopted by the conference mem- 
bers as to international carriage of goods by water are 
simply furnished to the Board voluntarily for what infor- 
mational use they may have. They are not required to he 
‘*filed’’ in the normal sense of that word. 


The orders directed to the Pacifie Coast European Con- 
ference and the Pacific/West Coast of South America Con- 
ference and its members are further confusing when com- 
pared with the order directed to Italian Line. The confer- 
ence orders are silent as to whether documents located 
abroad are required, yet petitioners understand that the 
position of the Board is that such documents must be sub- 
mitted. Yet in the order directed to Italian Line the Board 
saw fit to expressly state that the documents called for are 
those ‘‘in the United States or abroad.”’ 


Furthermore, the order directed to Italian Line requires 
the submission of documents and information relating to 
payments of any commission, brokerage, rebate, gratuity, 
“or any other reduction from freight rates.’’ Again no 
idea is conveyed by the language of the order as to what 
may constitute a reduction from freight rates, which of 
course could be effected presumably by a score or more of 
indirected allowances or adjustments. 


* * * * * 


It is evident from a reading of the orders directed to 
petitioners that the statements of purpose are woefully 
inadequate and the specifications as to the information 
and documents sought are not so crystal clear as to leave 
no room for confusion. It would appear that the Board 
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has swept aside all standards of fairness’ in a frantic 
attempt to compel petitioners under threat of penalty to 
disclose practically every piece of paper concerning ill- 
defined subjects which might be contained in files main- 
tained by petitioners throughout the world. Wherever 
the Board is able to use the compulsory penal process 
of Section 21 it is encumbent upon the Board to set forth 
in no uncertain terms its purpose and the information it 
seeks. Here the Board has not done so and has failed 
to use that ‘‘measure of added care’® which the Supreme 
Court has insisted must be used. 


ba 


THE ORDERS CONSTITUTE UNREASONABLE SEARCHES 
AND SEIZURES 
The Fourth Amendment to the Constitution is a guar- 
antee against any government demand for documents which 
is unreasonable and oppressive. Boyd v. United States, 
116 U.S. 616 (1886); Hale v. Henkel, 201 U.S. 43 (1906) ; 


Application of Certain Chinese Families BED Assn., 19 
FRD 97 (N.D. Cal. 1956). The orders of the Board 
directed respectively to Italian Line and the Pacific Coast 
European Conference are either wholly or at least in part 
unreasonable and oppressive and should for this reason be 
held invalid. 


Whether a demand for documents is unreasonable and 
oppressive is a relative determination. It is true that 
demands for ‘‘millions’’ of documents or ‘‘tons’’ of docu- 
ments have been upheld. On the other hand, subpoenas 
requiring only a relatively few records or requiring a 
relatively small percentage of an organization’s files have 


7In both Isbrandtsen-Moller Co. v. United States, 300 U.S. 139 (1937) and 
American Union Transport v. United States, 55 F. Supp. 682 (S.D.N.Y. 
1943), rev’d 327 U.S. 437 (1946), the Section 21 orders of the Federal 
Maritime Board which were involved made specific and clear demands for 
information. 


8 Watkins v. United States, 354 U.S. 178, 215 (1957). 
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been quashed or modified. See e.g., Application of Certain 
Chinese Families BED Assn., supra. Thus the determina- 
tion depends upon the circumstances of each case. As to 
the present demands of the Board contained in the orders 
directed to the Pacific Coast European Conference and 
Italian Line, there are significant factors the Court should 
properly consider which demonstrate that these orders 
are invalid. 


A. The Italian Line Order 


The order directed to Italian Line in broad sweeping 
terms seemingly covers in substance suspected reductions 
made to Italian shippers in Italian Line’s ‘‘published’’ 
rates in the West Coast of Italy, Sicilian and Adriatic 
ports to United States North Atlantic ports. On September 
19, 1960 the Board instituted a formal investigation pur- 
suant to Section 22 of the Shipping Act, c, 451, 39 Stat. 
736, 46 U.S.C. § 821, entitled ‘‘Docket 916—Investigation 
of Practices, Operations, Actions and Agreements—West 
Coast of Italy, Sicilian and Adriatic Ports, North Atlantic 
Range Trade.’’ The complaint in this investigation names 
Italian Line as one of the respondents. Pertinent parts of 
the complaint are reprinted in Appendix B-III to the brief. 
The matters alleged in the complaint are in part that the 
respondents may have made rate reductions to shippers. 
This obviously covers the same subject matter involved in 
the Section 21 order against Italian Line. 


In other words, it seems clear that the same business 
transactions of Italian Line are subject to two independent 
investigations by the Board being conducted simultane- 
ously. This, of course, should not be permitted since it 
is an unreasonable and oppressive use of the Board’s 
power of investigation. Moreover, it is an improper at- 
tempt by the Board to use Section 21 to obtain evidence 
relative to a formal investigation. The only authorization 
for the Board to obtain evidence for use in a formal investi- 
gation is found in Section 27 of the Shipping Act, ¢. 451, 
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39 Stat. 737, 46 U.S.C. § 826, which provides that the 
Board by subpoena may compel the production of ‘‘books, 
papers, documents and other evidence from any place in 
the United States at any designated place of hearing.’’ 
Accordingly, a respondent to a formal investigation is 
assured of the opportunity to raise all objections of rele- 
vance and privilege with respect to subpoenaed documents 
before an impartial examiner at the time and place of 
hearing, and may do so without the risk of forfeiture pro- 
vided for in Section 21. It is plain that the Board in 
the present case by issuing the Section 21 order is attempt- 
ing to obtain evidence for a formal investigation by an 
unauthorized means which is not only unreasonable and 
oppressive but also a circumvention of the applicable pro- 
visions of Section 27 which afford Italian Line significant 
rights. 


B. The Pacific Coast European Conference Order 


With respect to the order directed to Pacific Coast Euro- 
pean Conference, the demands in part are unreasonable and 
oppressive since they do not relate even to the statement 
of purpose for the order which was subsequently revealed 
to this Court by the Board. This order in paragraph 1 
thereof requires the conference to file all records relating 
to Global Transport Limited’s application for and admis- 
sion to the conference. In a paper entitled ‘‘Breakdown of 
Cases’? submitted to the Court during the prehearing 
conference, the Board stated that the purpose of this 
order is to investigate the suspected offense of ‘‘unlawful 
practice re admission to conference membership.’’ No 
elaboration was given as to what is unlawful about the 
practice or as to what is the suspected offense under the 
Shipping Act. What can be determined, however, is that 
there is in the Board’s mind some offense about admission 
to conference membership under suspicion. Nevertheless, 
the order in its second paragraph demands the filing of all 
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conference circulars for a period of over a year. This 
paragraph states that the conference must file: 


‘*All circulars, notices, and other papers disseminating 
information generally to all members of respondent, 
including, but not limited to, Senior Representatives’ 
Letters, issued by or from respondent, or any of its 
officials, agents, or employees, from January 1, 1959 to 
date of service of this order.’’ 


This on its face is unrelated to the purpose of the Board as 
so ineptly stated in its ‘‘Breakdown of Cases’? and unre- 
lated to any purpose set forth in the order itself. It is un- 
reasonable and oppressive for the conference to he required 
to file all such documents since they, as the Board knows, 
contain confidential communications from counsel to the 
member lines disseminated through the conference office. 
Moreover, matters disseminated to member lines cover such 
items as conference office operating expenses and personnel 
matters which can have by no stretch of the imagination 
any legal relevance to whatever purpose the Board has in 
mind in issuing the subject Section 21 order. It is obvious 
that the Board in making this demand has no purpose in 
mind whatsoever and is simply seeking to make an un- 
authorized exploratory investigation through the confer- 
ence’s records in the hope that something will turn up. 
This in the words of the Supreme Court is ‘‘contrary to 
the first principles of justice,’’ and it follows that it is 
unreasonable and oppressive, per se. Federal Trade Com- 
mission v. American Tobacco Company, 264 U.S. 298, 306 
(1924). 
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Ir 


THE ORDERS ARE INVALID TO THE EXTENT THAT THEY CALL 
FOR DOCUMENTS REGULARLY MAINTAINED ABROAD BY 
FOREIGN COMPANIES OR CALL FOR INFORMATION 
RELATING TO SUBJECT MATTERS BEYOND THE JURISDIC- 
TION OF THE BOARD TO REGULATE 


The orders of the Board involved in this proceeding rep- 
resent improper and unauthorized efforts by the Board to 
extend its jurisdiction over documents maintained abroad 
by foreign lines and over business transactions occurring 
abroad over which the Board has no power of regulation. 


A. Documents Maintained Abroad 


The orders of the Board are invalid to the extent that 
they demand foreign companies to produce from abroad 
documents regularly maintained there by these companies 
at their principal and branch offices. The order directed 
to Italian Line expressly demands the production of docu- 
ments located ‘‘in the United States or abroad’’. The other 


orders involved in this consolidated proceeding do not ex- 
pressly so provide but it is petitioners’ understanding that 
the Board expects of all petitioners to produce documents 
located and maintained abroad. 


There is no question that a court in aid of its jurisdiction 
has the power to order a person over which it has jurisdic- 
tion to do or to cause an act to be done in a foreign country. 
This power, however, has always been sparingly used only 
where there is a showing of a great necessity for such an 
order. See, e.g., In re Investigation of the Shipping Indus- 
try, Mise. No. 5-60 (D.D.C. 1960) ; United States v. I. C. I., 
Civil No. 24-13 (S.D.N.Y. 1948) ; In re Eastman Kodak Co., 
7 FRD 760 (W.D.N.Y. 1947); United States v. General 
Electric Company, 115 F. Supp. 835 (D.N.J. 1953). 


9 The orders permit petitioners to file under oath true and complete copies 
of the documents referred to in the orders. This does rot obviate the objec- 
tion that the Board is improperly attempting to require petitioners to search 
files maintained abroad under the jurisdiction of a foreign country. Whether 
the originals or copies of the documents are thereafter filed is immaterial. 
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In the present proceeding the Federal Maritime Board 
has given no clear statement of purpose for the demands 
for documents abroad and has made no showing whatso- 
ever of need for these documents. Moreover, it is impor- 
tant to understand that the subject Section 21 orders are 
not an expression of judicial power. Whatever power a 
court may have to order persons before it to perform extra- 
territorial acts, the primary question here is whether the 
Board possesses such power on its own motion. The 
Board’s position is that Section 21 of the Shipping Act 
authorizes the Board to order foreign nationals to search 
documents located outside the United States and to file with 
the Board the documents so obtained. As demonstrated in 
the brief filed by petitioner in case No. 15,756, Hellenic 
Lines Limited v. United States, et al., the Board as an 
agency established by Congress is not empowered by vir- 
tue of Section 21 of the Shipping Act to require the per- 
formance of an extraterritorial act by a foreign company. 
Tf Congress had intended that the Board have such a sig- 
nificant power it would have so provided in the Shipping 
Act by specific language. It seems obvious that in the 
absence of clear statutory authorization the Board cannot 
properly assert extraterritorial process. 


B. Transactions Occurring Abroad 


The order directed to the Italian Line demands the filing 
of documents ‘‘in the United States and abroad”’ respecting 
Italian Line’s business activities with five particularly 
named persons or firms making shipments from Italy to the 
United States. The order further requires without spec- 
ification information and documents relating to all agree- 
ments with other carriers relating to these activities. From 
the language of the order it can be deduced that the Board 
seeks to determine if there were any freight adjustments 
or agreements concerning freight adjustments to the named 
shippers. One thing is clear, however, that if any freight 
adjustments were made they were made in Italy to Italian 
shippers. 
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The Board cannot properly investigate practices of 
foreign lines which occur outside the United States and 
which have no consequences upon the commerce of the 
United States. This, however, is precisely what the Board 
is attempting to do by virtue of the order directed to 
Italian Line. 


All legislation including the Shipping Act is prima 
facie territorial. This principle was clearly set forth by 
the Supreme Court in American Banana Co. v. United 
Fruit Co., 213 U.S. 347 (1909). The Court stated: 


‘““Words [in statutes] having universal scope, such as 
‘every contract in restraint of trade,’ ‘every person 
who shall monopolize,’ etc., will be taken, as a matter 
of course, to mean only everyone subject to such 
legislation, not all that the legislator subsequently may 
be able to catch. In the case of the present statute 
[the Sherman Antitrust Act], the improbability of the 
United States attempting to make acts done in Panama 
or Costa Rica criminal is obvious, yet the law begins 
by making criminal the acts for which it gives a right 
to sue. We think it entirely plain that what the de- 
fendant did in Panama or Costa Rica is not within the 
scope of the statute so far as the present suit is con- 
cerned.’’ 213 U.S. at 357. 


The rationale of the American Banana case is applicable 
to the present circumstances. There, the acts alleged as 
violations of the laws of the United States were not illegal 
in Panama or Costa Rica where the acts occurred. Here 
the practices under investigation occurred, if at all, in 
Italy where the ‘‘payment of any commission, brokerage, 
gratuity, allowance, and/or special reduction from the rates 
then published by the Italian Line’’ to Italian persons or 
firms in Italy does not violate any law.” This is the posi- 


10 For example, under the English Common Law it was held that a deferred 
rebate (outlawed by Section 14 First of the Shipping Act, 46 USC § 812) 
was neither a crime nor an actionable civil offense. See, e.g., Mogul Steamship 
Co. v. MeGregor, Gorn § Co., App. Cas. 25 (1892), cited in United States v. 
Addyston Pipe § Steel Co., 85 F. 271, 286 (6th Cir. 1898). 
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tion of the Italian Government as expressed in its note of 
protest previously lodged with the Court. The note states 
that the Italian Government ‘‘believes that the matters 
which the Board is seeking to investigate fall within the 
jurisdiction of Italy to the extent that such matters concern 
Italian entities whose agreements and transactions are 
consistent with the laws of Italy, and are consummated on 
Italian soil.’? Appendix B-II, p. 


While the Shipping Act is cast in terms of ‘‘universal 
scope,’’ it does not properly apply to transactions consum- 
mated on Italian soil. As Justice Holmes stated in the 
American Banana case: 


‘In the first place, the acts ... were done... outside 
the jurisdiction of the United States, and within that 
of other states. It is surprising to hear it argued that 
ee were governed by the act of Congress.’’ 213 U.S. 
at 355. 


More recently, in United States v. Alcoa, 148 F. 2d 416 
(2d Cir. 1945) and United States v. General Electric, 82 F. 
Supp. 753 (D.N.J. 1949), the Courts have affirmed the 
rationale of American Banana where the foreign com- 
merce of the United States is involved. Although applica- 
tion of the Sherman Act was upheld in these cases, it is to 
be noted that in both cases the Court found (1) an intent 
to restrain United States trade, and (2) the presence of a 
substantial restrictive effect upon it. It is clear therefore 
that in the absence of either of these findings, extrater- 
ritorial application of the Sherman Act would have been 
impossible. As the Court declared in the Alcoa case: 


‘““We should not impute to Congress an intent to 
punish all whom its courts can catch, for conduct 
which has no consequences within the United States 
. .- On the other hand, it is settled law ... that any 
state may impose liabilities, even upon persons not 
within its allegiance, for conduct outside its borders 
that has consequences within its borders which the 
state reprehends; and these liabilities other states will 
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ordinarily recognize. .. . Almost any limitation of the 
supply of goods in Europe, for example, or in South 
America, may have repercussions in the United States 
if there is trade between the two. Yet when one 
considers the international complications likely to arise 
from an effort in this country to treat such agreements 
as unlawful, it is safe to assume that Congress cer- 
tainly did not intend the Act to cover them.’’ 148 F. 
2d at 443. 


See also, Alfred Bell & Co. Ltd. v. Catalda Fine Arts, 
Inc., 191 F. 2d 99 (2d Cir. 1951). 


In Vanity Fair Mills v. T. Eaton Company, 234 F. 2d 633 
(2d Cir. 1956), the Court of Appeals refused to apply the 
United States trademark laws to a Canadian corporation 
acting under presumably valid trademarks in Canada. 
The Court noted that the conduct of American citizens in 
foreign countries was subject to broader regulation than 
that of foreign nationals. It was asserted that the Cana- 
dian corporation had infringed the rights of a United 
States corporation, acting under an identical mark which 
had been lawfuly registered under United States law. The 
Court found that the harmful acts and the ‘‘passing off’’ 
occurred in Canada (with exception of a few mail order 
sales into the United States), and finding no violation of 
American law, concluded: 


‘While Congress has no power to regulate commerce 
in the Dominion of Canada, it does have power to 
regulate commerce ‘with foreign Nations, and among 
the several States.’ Const. Art. 1 §8, Cl. 3. This 
power is now generally interpreted to extend to all 
commerce, even intrastate and entirely foreign com- 
merce, which has a substantial effect on commerce 
between the states or between the United States and 
foreign countries. . . . Particularly is this true when 
a conspiracy is alleged with acts in furtherance of 
that conspiracy taking place in both the United States 
and foreign countries. ... Thus it may well be that 
Congress could constitutionally provide infringement 
remedies so long as the defendant’s use of the mark 
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has a substantial effect on the foreign or interstate 
commerce of the United States. But we do not reach 
this constitutional question because we do not think 
that Congress intended that the infringement remedies 
provided in § 32(1)(a) [of the Lanham Act] and else- 
where should be applied to acts committed by a foreign 
national in his home country under a presumably valid 
trademark registration in that country.’’ 234 F. 2d 
at 641-642. 


In Lauritzen v. Larsen, 345 U.S. 571 (1953), the Supreme 
Court fully considered the application of the principle of 
territorial jurisdiction of the shipping laws of the United 
States. The Court recognized that international shipping 
was an extra sensitive area in which even greater restraint 
should be exercised to preclude extraterritorial jurisdic- 
tion. The Court said: 


“‘The Shipping laws of the United States, set forth 
in Title 46 of the United States Code, [46 U.S.C.A.], 
comprise a patchwork of separate enactments, some 
tracing far back in our history and many designed for 
particular emergencies. While some have been specific 
in application to foreign shipping and others in being 
confined to American shipping, many give no evidence 
that Congress addressed itself to their foreign appli- 
eation and are in general terms which leave their 
application to be judicially determined from context 
and circumstance.’’ 


‘c* * * [T]he virtue and utility of sea-borne commerce 
lies in its frequent and important contacts with more 
than one country. If, to serve some immediate interest, 
the courts of each were to exploit every such contact 
to the limit of its power, it is not difficult to see that 
a multiplicity of conflicting and overlapping burdens 
would blight international carriage by sea.’’ 


s<* © * [T]n dealing with international commerce we 
cannot be unmindful of the necessity for mutual for- 
bearance if retaliations are to be avoided; nor should 
we forget that any contact which we hold sufficient to 
warrant application of our law to a foreign transaction 
will logically be as strong a warrant for a foreign 
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country to apply its law to an American transaction.”’ 
345 U.S. at 577, 580, 582. 


The diplomatic protest of the Italian Government mani- 
festing a complete refusal to recognize the Board’s as- 
serted jurisdiction over transactions of Italian nationals 
in Italy points up that the ‘‘context and cireumstance’’ of 
the present case is one which requires that the Board’s 
order be vacated. 


The question of whether the Shipping Act applies so 
as to embrace the commercial conduct of a foreign national, 
owing no allegiance to this government, where such conduct 
oceurs wholly without the territorial jurisdiction of the 
United States, and has no consequences upon the commerce 
of the United States, does not appear to have ever been 
decided, or for that matter, raised. Cf. United States v. 
Nord Deutscher Lloyd, 223 U.S. 512 (1912); Compagnie 
Generale Transatlantique v. American Tobacco Co., 31 F. 
2d 663 (2d Cir. 1929) ; Federal Maritime Board Docket No. 
833, mimeo decision, December 14, 1955, pp. 16-18. But 
the well established principles which have been applied 
to limit the extraterritorial application of other laws of the 
United States clearly dictate the conclusion that under 
the circumstances of the present situation, the Shipping 
Act does not reach the practices sought to be investigated 
by the Board. 


Even though Congress chose to embrace the ‘‘foreign 
commerce of the United States’’ when the Shipping Act 
was enacted, Congress was not unmindful of the con- 
sequences entailed in unduly regulating the economic 
practices of an industry such as shipping which has tradi- 
tionally known freedom from all forms of governmental 
restraint. See Report on Steamship Agreements and 
Affiliations in the American Foreign and Domestic Trade, 
Committee on Merchant Marine & Fisheries, H.R. 63rd 
Cong. p. 416. It was therefore quite cognizant of its own 
limitations in enforcing the internal policies of this nation 
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upon the nations of the rest of the world, and, for this 
reason, it could not have intended to regulate shipping 
to the same extent or for the same reasons which motivated 
its regulation of domestic industries. 


The regulatory provisions of the Shipping Act are pri- 
marily intended to protect American exporters and im- 
porters against abuse from certain specifically condemned 
practices. The Alexander Committee Report made this 
clear in the following statement: 


“‘The merchants of these countries now enjoy the 
foregoing advantages of cooperative arrangements, 
and to restore open and cutthroat competition among 
the lines serving the United States would place 
American exporters at a disadvantage in many markets 
as compared with their foreign competitors. 
a . * 

“*,..it is such control that the Committee recommends 
as the means of preserving to American exporters and 
importers the advantages enumerated.’’ Report on 
Steamship Agreements and Affiliations in the American 
Foreign and Domestic Trade, Committee on Merchant 
Marine & Fisheries, H.R. 63rd Cong. pp. 416, 417, 418. 


Clearly, the Shipping Act was never conceived as a 
means of regulating or investigating transactions between 
foreign lines and foreign shippers where there is no detri- 
mental or adverse effect upon the commerce of the United 
States. There must at least be a direct and material 
effect on our commerce. See, eg. United States v. 
Hamburg-Amerikanische, etc., 200 F. 806, 807 (S.D.N-Y. 
1911). 


In the present case it seems inconceivable that freight 
adjustments made by Italian Line to Italian shippers in 
Italy have any effect whatsoever upon the commerce of the 
United States. If the Board has any evidenciary grounds 
or even any theoretical grounds that this might be the 
case, it has completely failed to properly state them. Ac- 
cordingly, the order should be held invalid. 
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CONCLUSION 


The brief in Hellenic Lines, Limited v. United States, 
et al., No. 15,756, demonstrates that all of the so-called 
‘¢special’’ orders of the Federal Maritime Board should be 
declared invalid on the ground that they call for informa- 
tion and documents not within the scope of Section 21 of 
the Shipping Act. 


As shown in the present brief, (1) each of the orders 
directed to these petitioners is invalid for the reason that 
they do not afford petitioners adequate notice of demands 
made by the Board; (2) the order directed to Italian Line 
in ease No. 15,825 is invalid for the reasons that it is un- 
reasonable and oppressive, and calls for documents reg- 
ularly maintained abroad relating to subject matters be- 
yond the Board’s jurisdiction; and, (3) the order directed 
to Pacific Coast European Conference in case No. 15,824 
is in part unreasonable and oppressive. 


Accordingly, the Court should declare invalid and set 
aside each of the orders directed to these petitioners. 


Respectfully submitted, 


GraHamM James & Rote 
Cuatmers G. Granam 
Leowarp G. JAMES 
Rosert L. Harmon 
Cuanies F. Warren 


Attorneys for Petitioners 
November 10, 1960 
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APPENDIX A 


(Orders Relating to Case No. 15,824, Anglo Canadian 
Shipping Company, Limited. et al., Petitioners) 


I 


‘*At a Session of the Feperan Martrime Boarp held at its 
office in Washington, D. C., on the 26th day of February 
1960. 


Section 21 Orper 


Paciric Coast European CONFERENCE 


Ir Arpeartnc, That the Pacific Coast European Confer- 
ence (hereafter ‘‘respondent’’) is an association of com- 
mon carriers by water subject to the provisions of the 
Shipping Act, 1916; and 


Ir Furtser Apprearinc, That respondent exists and func- 
tions by virtue of Agreement No. 5200, approved by the 
Board pursuant to the provisions of Section 15, Shipping 
Act, 1916; and 


Ir Furruur Aprearine, That pursuant to the responsi- 
bilities vested in the Board by the aforementioned Shipping 
Act, 1916, and in the effectuation in the public interest of 
the Board’s regulatory duties under that Act, the Board 
requires certain information relating to the practices and 
activities of respondent and its members and to that end 
needs the reports, accounts, records, rates, charges, and 
memoranda of facts and transactions described below; 


Ir Is Onperep, pursuant to Section 21 of the Shipping 
Act, 1916, that the respondent file with the Secretary of 
the Federal Maritime Board not later than thirty (30) days 
from the date of service of this order the following infor- 
mation and materials, or true and complete copies thereof: 
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1. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of trans- 
actions or conversations, and other papers or writings re- 
lating to the application for, and admission to, member- 
ship in respondent conference of Global Transport, Limited, 
trade name Global Transport Lines; 


2. All circulars, notices, and other papers disseminating 
information generally to all members of respondent, in- 
cluding, but not limited to, Senior Representatives’ Letters, 
issued by or from respondent, or any of its officials, agents, 
or employees, from January 1, 1959, to the date of service 
of this order; and 


Ir Is Furraer Onperep, That the information and papers 
supplied in response hereto shall be subscribed under oath 
by the chief officer of respondent, and that the person sub- 
seribing the response hereto shall specify his title and 
verify the accuracy and completeness of the response. 


By order of the Federal Maritime Board. 


James L. Pimper, 
Secretary’’ 


De a 


APPENDIX B 


(Orders Relating to Case No. 15,825, “Italia” Societa Per 
Azioni di Navigazione—Genoa (Italian Line), Petitioner) 


I 
*¢ At a Session of the Feperan Marirme Boarp held at its 


office in Washington, D. C., on the 26th day of February 
1960. 
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Srcrion 21 Orver 


West Coast or Iraty to U. S. Nort 
Atuantic TRADE 


Ir Appearine, That ‘‘Italia’’ Societa Per Azioni di Navi- 
gazione—Genoa (‘‘The Italian Line’’) is a common carrier 
by water subject to the provisions of the Shipping Act, 
1916, including Section 21 thereof; and 


Ir Furrner Appeartnc, That pursuant to the responsi- 
bilities vested in the Board by the aforementioned Shipping 
Act, 1916, and in effectuation in the public interest of the 
Board’s regulatory duties under that Act, the reports, ac- 
counts, records, rates, charges, and memoranda of facts 
and transactions described below are needed for the 
Board’s information ; 


Ir Is OnverED, That The Italian Line file with the Secre- 
tary of the Federal Maritime Board not later than forty- 
five (45) days from service upon The Italian Line of this 
order, the following information and/or material : 


1. For the period January 1, 1952, to the present, a copy, 
or, if oral, a true and complete memorandum, of any agree- 
ment, understanding, or arrangement, or agreements, 
understandings, or arrangements, between The Italian Line, 
on the one hand, and on the other, any one or more common 
carriers in the trade from ports on the West Coast of Italy 
to ports on the United States North Atlantic Coast, which 
agreements, understandings, or arrangements provide for 
or relate to the payment of any commission, brokerage, re- 
bate, gratuity, or any other reduction from the regular 
rates or charges then published by the carriers partici- 
pating in such agreements, understandings, or arrange- 
ments; 


2. Copies of all records, including all correspondence, re- 
ports, notes, minutes of meetings, memoranda, or other 
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papers or writings made during the period January 1, 
1952, to the present, in the possession, custody, or control of 
The Italian Line in the United States or abroad, relating 
to any agreement, understanding, or arrangement as de- 
scribed in the preceding paragraph (1); 


“3. A statement setting forth each payment of any 
commission, brokerage, gratuity, allowance, and/or special 
reduction from the rates then published by The Italian 
Line, which commission, brokerage, gratuity, allowance, 
and/or special reduction was paid from January 1, 1952, 
to the present, directly or indirectly, overtly or covertly, by 
The Italian Line or any agent or employee thereof, to each 
of the following persons or firms: 


(a) American Express Company; 
(b) Gondrand Brothers; 

(ce) Jacky Maeder & Company; 
(d) P. Vogliani; 

(e) Cesare Fremura; and 

(f) Arnao & Pesci, 


setting forth, as to each such payment, the amount paid, the 
quantity and type of goods shipped, and the rates payable 
under the then applicable tariff of The Italian Line; and 


4. Copies of all correspondence, bills and statements of 
account by and between The Italian Line and the six per- 
sons or firms named in the preceding paragraph (3), and 
all reports, notes, memoranda, and/or minutes of meetings, 
discussions, or conversations, made during the period Janu- 
ary 1, 1952, to the present, relating to the payment of any 
commission, brokerage, rebate, gratuity, or any other re- 
duction from freight rates, between The Italian Line and 
each of the aforementioned six persons or firms; and 


Ir Is FortHer Orperep, That the information and papers 
supplied by The Italian Line in response hereto shall be 
subscribed under oath by the chief official of The Italian 
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Line resident in the United States, and that the person 
subscribing the response hereto shall specify his title and 
verify the accuracy and completeness of the response. 


By order of the Federal Maritime Board. 


James L. Pimper 
Secretary’’ 


I 


‘‘The Embassy of Italy presents his compliments to his 
Excellency, the Secretary of State, and has the honor to 
invite the Department’s attention to the following matter. 


The Federal Maritime Board, pursuant to Section 21 of 
the Shipping Act of 1916, issued on February 26, 1960 an 
order requiring Italia-Societa Per Azioni Di Navigazione— 
Genoa to file certain memoranda, records and statements. 
Another order was served, at the same time on W.ILN.A.C. 
(West Coast of Italy, Sicilian & Adriatic Ports/North 
Atlantic Range Conference), an Italian domiciled voluntary 
association of steamship lines. Subsequently, on April 11, 
1960, the Board issued additional orders to Lines Fassie, 
Giacomo Costa fu Andrea, Italia, Navigazione Alta Italia 
and Societa’ Italiana di Armamento Sidarma, all Italian 
Shipping Companies, requiring them to file contracts, agree- 
ments, and understandings involving the water-borne com- 
merce of the United States. 


In respect thereto, the Italian Embassy wishes to make 
the following remarks: 


1. The foregoing orders were issued without prior con- 
sultation with the Italian Government, which consulta- 
tion as already expressed in the Embassy’s Note 
Verbale of March 4, 1960 referable to the investiga- 
tion by the United States of international shipping, is 
deemed proper and desirable in the spirit of the perti- 
nent provisions of the existing Treaty of Friendship, 
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Commerce and Navigation between Italy and the 
United States. 


. With respect to the orders of February 26, 1960 cov- 
ering West Coast of Italy to the United States/North 
Atlantic Trade, the Italian Government believes that 
the matters which the Board is seeking to investigate 
fall within the jurisdiction of Italy to the extent that 
such matters concern Italian entities whose agree- 
ments and transactions are consistent with the laws of 
Italy, and are consummated on Italian soil. It ap- 
pears to the Italian Government from the standpoint 
of international law and custom, that the regulatory 
powers of the Federal Maritime Board should [not] 
be exerted on matters involving said Italian entities, 
which are subject to the territorial and personal juris- 
diction of Italy, without any showing of adverse ef- 
fects upon the interest of the U. S. as protected by the 
Shipping Act. 


3. In regard to the orders issued by the Federal Mari- 
time Board on April 11, 1960, the Italian Government 
holds that such orders exceed the jurisdiction of the 
United States, inasmuch as the demand therein for 
production of contracts, agreements, and understand- 
ings does not confine itself to the water-borne com- 
merce of the United States, but, on the contrary, 
applies to the carriage of passengers and cargo by 
Italian companies all over the world. Further, the 
Federal Maritime Board cannot legitimately require 
the production of documents located outside the terri- 
torial limits of the United States ‘‘without a showing 
of materiality upon the water-borne commerce of the 
United States within the scope of the Shipping Act. 


The Italian Government, which has always favored a 
policy of non-interference with the shipping interests of 
other countries, urges the Government of the United States, 


35 


with a view to avoiding harmful effects on the Italian ship- 
ping industry and to preventing conflicts of jurisdiction, to 
consider the prompt withdrawal of the orders in question 
and to apprise the United States Court of Appeals for the 
District of Columbia Circuit, where relief is presently being 
sought by the Italian companies, of the request herein. 


Washington, June 21, 1960’’ 


I 


“At a Session of the Feprra, Maritime Boarp, held at its 
Office in Washington, D. C., this 19th day of September 
1960. 

Docket 916 


InvEsTIGATION oF Practices, OPERaTions, ACTIONS AND 
AGREEMENTS—WeEst Coast or Itaty, Srcmian aNnp Ap- 
RiaTIC Ports, Norra ATLANTIC Rance TRADE. 


Ir AppearinG, That during the period 1952 to the present 
time, common carriers by water named in Appendix A 
hereof and/or the West Coast of Italy, Sicilian and Adriatic 
Ports/North Atlantic Range Conference, may have— 


(1) paid deferred rebates to shippers and forwarders lo- 
cated in Italy, Sicily and Adriatic ports in connection 
with cargo moving from Italy, Sicily and Adriatic 
ports to United States North Atlantic ports; 


entered into unfair or unjustly discriminatory con- 
tracts with shippers based on the volume of freight 
offered ; 


in violation of section 14, First, and Fourth, Shipping Act, 
1916 (46 U.S.C. 812) ; and 


Ir Furruer Aprearinc, That during the period 1952 to 
the present time these common carriers may have entered 
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into agreements within the contemplation of section 15 of 
said Act (46 U.S.C. 814) in connection with the payment of 
such deferred rebates, which agreements fixed or provided 
for special rates and other special privileges or advantages, 
or provided for exclusive, preferential or cooperative work- 
ing arrangements which were not filed with, or approved by 
the Federal Maritime Board, as rqeuired by said section 15 
and were carried out; and 


Ir Furruer Aprearrnc, That these common carriers may 
have given undue or unreasonable preference or advantage 
to particular persons and subjected other persons to undue 
or unreasonable prejudice or disadvantage, and allowed 
persons to obtain transportation for property at less than 
the regular rates or charges by unjust or unfair means in 
violation of section 16 First and Second of said Act; and 


Ir Forrner ApPeaRING, That these common carriers may 
have demanded, charged, or collected rates, fares, or 
charges which were unjustly discriminatory between ship- 


pers and may have failed to establish, observe and en- 
force just and reasonable regulations and practices, relat- 
ing to or connected with the receiving, handling, storing, 
or delivering of property, in violation of section 17 of said 
Act; and 


Now Tuenrerore, It Is Onperep, That pursuant to section 
22 of the Shipping Act, 1916, as amended (46 U.S.C. 821), 
an investigation is hereby instituted, on the Board’s own 
motion, into the practices, operations, actions and agree- 
ments of the West Coast of Italy, Sicilian and Adriatic 
Ports/North Atlantic Range Conference, and the common 
carriers named in Appendix A hereto to determine whether 
any of them have violated any one or more of the following 
provisions of law, specifically sections 14 First and Fourth, 
15, 16, 17, and/or 20, as aforesaid, and; 


Ir Is FurrHer Orperep, That the West Coast of Italy, 
Sicilian and Adriatic Ports/North Atlantic Range Confer- 
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ence and all common carriers by water named in Appendix 
A are hereby made respondents in this proceeding, which 
is to be set for hearing before an examiner from the Office 
of Hearing Examiners at a time and place to be announced 
and; 

Ir Is FurtHer Orperep, That a copy of this order be 
served on each of the respondents and published in the 
Federal Register. 

By the Board. 
James L, Prarer 
Secretary 


Appendix A 


“*Italia’’ Societa Per Azioni di Navigazione 


APPENDIX C 


(Orders Relating to Cases Nos. 15,870: 15,952, Pacific/West 
Coast of South America, et al., Petitioners) 


I 


‘“At a Session of the Feperan Marrrme Boarp held at its 
office in Washington, D. C., on the 28 day of April 1960. 


Secrion 21 Orper 


Unrrep States Pactric Coast to West Coast oF 
Sourn America TrapE 


Ir Appeartnc, That the Pacifie/West Coast of South 
America Conference (hereinafter ‘‘respondent’’) is an 
association of common carriers by water subject to the 
provisions of the Shipping Act, 1916, including Section 21 
thereof, and exists and functions by virtue of Agreement 
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No. 4630, as amended, approved by the Federal Maritime 
Board pursuant to the provisions of Section 15, Shipping 
Act, 1916; and 


Ir Furruer Aprearinc, That pursuant to the responsi- 
bilities vested in the Board by the aforementioned Shipping 
Act, 1916, and in the effectuation in the public interest of 
the Board’s regulatory duties under that Act, the Board 
needs the reports, aceounts, records, rates, charges and 
memoranda of facts and transactions hereinafter described; 


Ir Is OnpErep, That the respondent file with the Secretary 
of the Board not later than sixty (60) days after the date 
of service hereof, copies of the following records and docu- 
ments made during or covering the period October 1, 1958, 
to the present, in the possession, custody, or control of the 
respondent or any of its officials: 


1. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of discus- 
sions or conversations, and other papers or writings relat- 
ing to any agreement, understanding, or arrangement 
among member lines of respondent, or between member 
lines of respondent and exporters, shippers, consignees, or 
buyers or receivers of cargoes, concerning: 


(a) the payment of fidelity freight allowances, kickbacks, 
adjustments, or refunds (whether referred to as reimburse- 
ments, commissions, or otherwise) of applicable freight 
charges assessed under the freight tariffs of respondent 
filed, or required to be filed, with the Board, and 


(b) the adoption of the following lumber rates set forth 
in Item 630, Supplement No. 3 to page 42, freight tariff No. 
15 of respondent: 


) 
i 


ss 


Ee ae 


oY eee REL 


Rates Per MBM 
*Effective Jan. 15, 1960 
Expiring April 30, 1960 

(except as indicated) 
Bundled Loose 


*Callao—includes increase of $4 
per MBM not subject to Rule 
1(A) 
Minimum lots from one shipper 
to one consignee via one vessel 
from one loading district: 
Minimum 750 MBM x $32.00 
Minimum 300 MBM . 35.00 
Less than 300 MBM: 
Expires February 29, 1960 37.00 35.50 
Effective March 1,1960.... 37.00 37.00 


2. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of dis- 
cussions or conversations and other papers or writings re- 
lating to all claims for, or payment of, fidelity freight al- 
lowances, kickbacks, adjustments, or refunds (whether re- 
ferred to as reimbursements, commissions, or otherwise) or 
applicable freight charges assessed under freight tariffs of 
respondent on file, or required to be filed, with the Board; 
and 


3. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of discus- 
sions or conversations and other papers or writings relat- 
ing to free passenger fares, hotel accommodations, or things 
of substantial value given by respondent or its member 
lines to shippers, exporters, consignees, or buyers or re- 
ceivers of cargoes (or officers, directors, or employees there- 
of or members of their immediate families) shipping on 
vessels of member lines of respondent; and 


Tr Is FurrHer Orperep, That the information and papers 
supplied by respondent in response hereto shall be sub- 


40 


scribed under oath by the chief official of the respondent 
and that the person subscribing the response hereto shall 
specify his title and verify the accuracy and completeness 
of his response. 


By Order of the Federal Maritime Board. 


James L. Prwrer 
Secretary’’ 


0 


‘¢At a Session of the Feperan Martrime Boarp held at 
its Office in Washington, D. C., on the 28 day of April, 1960. 


Section 21 Orper 


Unrrep States Paciric Coast to West Coast or 
Souta America TRADE 


Ir AppearinG, That each of the parties named in Appen- 
dix ‘‘A’’ hereof (hereinafter ‘‘respondent’’) is a common 
carrier by water subject to the provisions of the Shipping 
Act, 1916, including section 21 thereof; and 


Ir Furrser Appearinc, That pursuant to the responsi- 
bilities vested in the Board by the aforementioned Shipping 
Act, 1916, and in the effectuation in the public interest of 
the Board’s regulatory duties under that Act, the Board 
needs the reports, accounts, records, rates, charges, and 
memoranda of facts and transactions hereinafter described ; 


Ir Is Onverep, That respondent file with the Secretary 
of the Board not later than sixty (60) days after the date of 
service hereof, copies of the following records and docu- 
ments made during or covering the period October 1, 1958, 
to the present, in respondent’s possession, custody, or con- 
trol: 
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1. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of discus- 
sions or conversations and other papers or writings relat- 
ing to any agreement, understanding, or arrangement be- 
tween respondent and any other common carrier by water, 
or between respondent and any exporter, shipper, consignee, 
or buyer or receiver of cargoes concerning: 


(a) the payment of fidelity freight allowances, kick- 
backs, adjustments or refunds (whether referred to as 
reimbursements, commissions, or otherwise) of appli- 
eable freight charges assessed under freight tariffs of 
respondent filed, or required to be filed, with the Board, 
and 


(b) the adoption of rates varying according to volume 
on bundled and loose lumber to Callao, Peru, as set 
forth in respondent’s tariff (Pacific/West Coast of 
South America Conference freight tariff No. 15, Item 
630) ; 


2. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of dis- 
cussions or conversations and other papers or writings re- 
lating to all claims for, or payment of, fidelity freight al- 
lowances, kickbacks, adjustments, or refunds (whether re- 
ferred to as reimbursements, commissions, or otherwise) of 
applicable freight charges assessed under freight tariffs of 
respondent on file, or required to be filed, wit hthe Board; 
and 


3. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of dis- 
cussions or conversations and other papers or writings re- 
lating to free passenger fares, hotel accommodations, or 
other things of substantial value given by respondent to 
shippers, exporters, consignees, or buyers or receivers of 
eargoes (or officers, directors, or employees thereof or mem- 
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bers of their immediate families) shipping on vessels of 
respondent; and 


Ir Is Furruer Orperep, That respondent file with the 
Secretary of the Board not later than sixty (60) days after 
the date of service hereof, copies of all bills of lading and 
corresponding freight bills issued by respondent covering 
bundled and loose lumber transported from United States 
Pacific Coast ports to Callao, Peru, from July 1, 1959, to 
the present; and 


Ir Is FurrHer Orverep, That the records and documents 
supplied by respondent in response hereto shall be sub- 
seribed under oath by its chief official, and that the person 
subscribing the response hereto shall specify his title and 
verify the completeness and accuracy of the response. 


By order of the Federal Maritime Board. 


James L. Pimper 
Secretary’’ 
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STATEMENT OF QUESTIONS PRESENTED 


(1) Do the orders of the Federal Maritime Board directed 
to petitioners afford petitioners adequate notice of 
what is allegedly required of them to submit to the 
Federal Maritime Board? 


Do the said orders contain demands which are un- 
reasonable and oppressive? 


Do the said orders properly require the production of 
documents maintained abroad by foreign companies 
or information which relates to the transactions of 
foreign companies occurring wholly outside the 
territorial jurisdiction of the United States? 
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IN THE 


United States Court of Appeals 


For tHe District or Cotumsia Crecurr 


No. 15,824 
Ancuo Canapian Sureprnc Company, Limtrep, ET AL, 
Petitioners, 
v. 


FeperaL Maritime Boarp and Unrrep States or AMERICA, 
Respondents. 


No. 15,825 


“‘Trauia”? Socreta Per Aziont Dr Navicazione—GENOA 
(Iratian Linz), Petttioner, 


v. 
Feperay Maritime Boarp and Unrrep States or AMERICA, 
Respondents. 


Nos. 15,870; 15,952 


Pacrric/West Coast or Soura America CONFERENCE, ET AL., 
Petitioners, 
v. 
Feperay Maritime Boarp and Unrrep States or AMERICA, 


Respondents. 


Consolidated Petitions for Review of Orders of the Federal 
Maritime Board 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


The jurisdiction of the Court rests upon the Act of 
December 29, 1950, ¢. 1189, 64 Stat. 1129-1132, 5 U.S.C. 
§ 1031, et seq. 
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Petitioners in Case No. 15,824 filed on June 14, 1960 a 
petition to review an order of the Federal Maritime Board 
dated May 17, 1960. A copy of the petition which shows 
the existence of jurisdiction in this case is reprinted in 
the Joint Appendix,? p. 58. 


Petitioner in Case No. 15,825 filed on June 14, 1960 a 
petition to review an order of the Federal Maritime Board 
dated June 2, 1960. A copy of the petition which shows 
the existence of jurisdiction in this case is reprinted in the 
Joint Appendix, p. 65. 


Petitioners in Cases Nos. 15,870 and 15,952 filed on 
July 11, 1960 a petition to review orders of the Federal 
Maritime Board dated April 28, 1960. On August 19, 1960 
these petitioners filed a second petition for review as to 
a subsequent order of the Federal Maritime Board dated 
July 11, 1960 which denied motion of petitioners to modify 
the orders dated April 28, 1960. Copies of the petitions 
which show the existence of jurisdiction in these cases are 


reprinted in the Joint Appendix, pp. 82, 85. 


STATEMENT OF CASE 
Anglo Canadian Shipping Company, Limited, et al., Petitioners 
Case No. 15,824? 


Petitioners in this case are 24 steamship lines engaged 
in the common carriage of passengers and cargo in inter- 
national commerce. Twenty-three of these lines are foreign 
business firms organized and existing by virtue of the laws 
of foreign countries. One is a corporation (States Marine 
Lines) organized and existing by virtue of the laws of 


1 The Joint Appendix has been filed in case No. 15,756 under the caption, 
Hellenic Lines Limited, Petitioner, v. United States, et al, Respondents, pur- 
suant to the prehearing order of the Court dated October 11, 1960. 


2 Protests of the Governments of Italy, Germany, Great Britain, Denmark, 
Sweden, Norway, Japan and Holland have been filed in this ease, and are 
reprinted in the Joint Appendix, pp. 102-115. 
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the State of Delaware. All 24 lines comprise the member- 
ship of the Pacific Coast European Conference. This 
conference, which is also a petitioner herein, was formed 
and exists by virtue of a conference agreement approved 
by the Federal Maritime Board pursuant to the provisions 
of Section 15 of the Shipping Act, 1916, ¢. 451, 39 Stat. 733, 
46 U.S.C. § 814. 


On February 26, 1960, the Federal Maritime Board 
purporting to act pursuant to Section 21 of the Shipping 
Act, 1916, ¢. 451, 39 Stat. 736, 46 U.S.C. § 820, issued, with- 
out prior notice and without a hearing, an order directed 
to the Pacific Coast European Conference which demanded 
that information and materials referred to in the order 
be filed with the Secretary of the Federal Maritime Board 
not later than thirty days from the date of service of the 
order. The order demanded all records relating to the 
application and admission of Global Transport, Limited 
as a member of the conference; and, all papers dis- 


seminating information of any kind to the member lines 
of the conference from January 1, 1959 to the date of 
service of the order. <A true copy of the order is reprinted 
in Appendix A-I to this brief. 


On April 28, 1960, petitioners filed with the Federal 
Maritime Board a motion to cancel the order (J.A. p. 60). 
On May 17, 1960 the Federal Maritime Board issued a 
further order entitled ‘‘First Supplemental Order’’ 
whereby the Board denied petitioners’ motion to cancel 
and further ordered petitioners to comply not later than 
June 17, 1960 with the demands contained in its order 
dated February 26, 1960. 


On June 14, 1960, petitioners filed with this Court a 
petition for review of the Board’s supplemental order 
and an application for interlocutory injunction against the 
said order pending hearing and determination by this 
Court of the petition for review. On June 24, 1960 this 
Court ordered the effectiveness of the said order of the 
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Board stayed from the date of issuance pending completion 
of judicial review or until further order of this Court. 


“Italia” Societa Per Azioni di Navigazione—Genoa 
(Italian Line), Petitioner 


Case No. 15,825? 


Petitioner in this case is ‘‘Italia’’ Societa Per Azioni di 
Navigazione—Genoa (Italian Line), a corporation organ- 
ized and existing by virtue of laws of the Republic of 
Italy. This petitioner is engaged in the business of a 
common carrier of passengers and cargo by water in 
international commerce. 


On February 26, 1960 the Federal Maritime Board pur- 
porting to act pursuant to Section 21 of the Shipping Act, 
1916, ¢. 451, 39 Stat. 736, 46 U.S.C. § 820, issued, without 
a hearing and without prior notice, an order demanding 
this petitioner to file with the Secretary of the Federal 
Maritime Board certain memoranda, records and state- 
ments relating to commissions, brokerage, gratuities, 
allowances and/or special reductions made to certain named 
shippers in Italy. A true copy of the order is reprinted 
in Appendix B-I to this brief. 


On May 20, 1960, petitioner filed with the Federal Mari- 
time Board a motion to cancel the Board’s order (J.A. 
p. 67). On June 2, 1960 the Federal Maritime Board 
issued a further order, whereby the Board denied peti- 
tioner’s motion to cancel and ordered petitioner to comply 
not later than June 17, 1960 with the demands contained 
in the order dated February 26, 1960. 


On June 14, 1960 this petitioner filed with the Court a 
petition for review of the Board’s further order and an 
application for an interlocutory injunction against the 

3A protest of the Government of Italy has been filed in this case, and is 


reprinted in the Joint Appendix, p. 102. A copy thereof is also reprinted in 
Appendix B II of this brief. 
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said order. On June 24, 1960 this Court ordered the 
effectiveness of the Board’s order stayed from the date 
of its issuance pending completion of judicial review by 
the Court or until further order of this Court. On 
September 6, 1960, this Court granted respondents’ motion 
for leave to lodge with the Court a note of protest from 
the Embassy of Italy, dated June 21, 1960 and addressed 
to the Secretary of State, in which the Government of 
Italy protested the order in question upon the grounds that 
the respondent Federal Maritime Board by virtue of the 
order is seeking to investigate matters within the juris- 
diction of Italy in violation of international law and 
custom. A true copy of the note of protest is reprinted in 
Appendix B-II to this brief. 


Pacific/West Coast of South America Conference, 
et al., Petitioners 


Cases Nos, 15,870 and 15,952+ 


Petitioners in these cases are the Pacific/West Coast 
of South America Conference, an association of common 
carriers by water formed and existing by virtue of an 
agreement approved by the Federal Maritime Board pur- 
suant to the provisions of Section 15 of the Shipping Act, 
1916, ¢. 451, 39 Stat. 733, 46 U.S.C. § 814, and six steamship 
lines which are members of this conference. All six lines 
are foreign corporations organized and existing by virtue 
of the laws of foreign countries. 


On April 28, 1960, the Federal Maritime Board purport- 
ing to act pursuant to Section 21 of the Shipping Act, 
1916, c. 451, 39 Stat. 736, 46 U.S.C. § 820, issued, without 
prior notice and without prior hearing, an order directed 
to the Pacific/West Coast of South America Conference 
directing the conference to produce all records pertaining 
to ‘‘fidelity freight allowances, kickbacks, adjustments or 


4 Protests of the Governments of Norway and Japan have been filed in 
these cases, and are reprinted in the Joint Appendix, pp. 111, 113. 
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refunds;’? the adoption of lumber rates; and, ‘‘free 
passenger fares, hotel accommodations, or other things 
of substantial value’’ given to shippers or members of 
their families. On the same day the Federal Maritime 
Board also issued, without notice and without prior 
hearing, a similar order directed to the member lines of 
the conference directing these lines to submit records 
relating to the identical matters set forth in the order 
directed to the conference. True copies of both orders 
are reprinted in Appendix C-I to this brief. 


On July 8, 1960, petitioners filed with the Board a 
motion to modify the said orders (J.A. p. 88). On July 11, 
1960 the Board denied the motion and further ordered 
that petitioners comply not later than July 12, 1960 with 
the Board’s orders dated April 28, 1960. 


On July 11, 1960 petitioners filed with the Court a peti- 
tion for review of the two orders of the Federal Maritime 
Board dated April 28, 1960 and requested an interlocutory 
injunction against the effectiveness of the orders. On 
August 18, 1960 this Court ordered the effectiveness of 
the Board’s orders stayed from the date of their issuance 
pending completion of judicial review or until further 
order of this Court. 


On August 19, 1960, petitioners filed a second petition 
for review of the orders of the Board dated July 11, 1960 
denying petitioners’ motion to modify the original orders. 
On September 6, 1960, this Court ordered that the second 
petition be consolidated with the first and that the orders 
of the Board dated July 11, 1960 be stayed from the date 
of its issuance until the disposition of this case or until 
further order of the Court. 


By a prehearing order dated October 11, 1960, this Court 
ordered that the foregoing cases (Nos. 15,824; 15,825; 
15,870 and 15,952) be consolidated with cases Nos. 15,856; 
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15,757; 15,866; 15,912; 15,913 and 15,984 for purposes of 
briefing, joint appendix and argument. 


STATUTE INVOLVED 


Section 21 of the Shipping Act, 1916, c. 451, 39 Stat. 736, 
46 U.S.C. § 820: 


“‘The commission may require any common carrier 
by water, or other person subject to this chapter, or 
any officer, receiver, trustee, lessee, agent, or employee 
thereof, to file with it any periodical or special report, 
or any account, record, rate or charge, or any memo- 
randum of any facts and transactions appertaining to 
the business of such carrier or other person subject 
to this chapter. Such report, account, record, rate, 
charge, or memorandum shall be under oath whenever 
the board so requires, and shall be furnished in the 
form and within the time prescribed by the commis- 
sion. Whoever fails to file any report, account, record, 
rate, charge, or memorandum as required by this 
section shall forfeit to the United States the sum of 
$100 for each day of such default. 

Whoever willfully falsifies, destroys, mutilates, or 
alters any such report, account, record, rate, charge, 
or memorandum, or willfully files a false report, 
account, record, rate, charge, or memorandum shall be 
guilty of a misdemeanor, and subject upon conviction 
to a fine of not more than $1,000, or imprisonment for 
not more than one year, or to both such fine and 
imprisonment.’’ 


STATEMENTS OF POINTS 


1. The orders of the Federal Maritime Board directed 
to petitioners to supply information and material to the 
Board under penal sanction do not adequately apprise 
petitioners of what is allegedly required of them to submit 
to the Board. 


2. The orders contain demands which are unreasonable 
and oppressive. 
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3. The orders insofar as they require the production of 
documents located abroad by foreign companies or which 
relate to transactions between foreign companies occurring 
wholly outside the territorial jurisdiction of the United 
States are illegal and contrary to the authority of the 
Federal Maritime Board. 


SUMMARY OF ARGUMENT 


Since the Section 21 orders of the Federal Maritime 
Board provide for severe penalties for non-compliance, 
they must inform petitioner of exactly what purpose the 
Board has in mind for its investigation and must also 
describe with certainty the documents and information 
demanded. This elementary rule of fairness has been 
violated since the orders are drafted in such woefully in- 
adequate terms that petitioners are able to determine 
neither the subject to which the information is deemed 
pertinent nor precisely what information and documents 
are required. 


The Section 21 order directed to Italian Line in case 
No. 15,825 is unreasonable and oppressive for the reason 
that a formal investigation instituted on the Board’s 
motion is currently pending which covers the same subject 
matter sought to be investigated pursuant to the present 
Section 21 order. Thus, the Board is attempting to obtain 
evidence for a formal investigation by use of Section 21 
which denies to Italian Line the opportunity to raise all 
objections of relevance and privilege before an impartial 
examiner at the time and place of hearing of the formal 
investigation. 

The Section 21 order directed to the Pacific Coast 
European Conference is in part oppressive and unreason- 
able since it calls for all papers of the conference dis- 
seminated to the member lines of the conference regardless 
of what subject matter is covered in the papers. 
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Each of the orders of the Board involved in this pro- 
ceeding is invalid to the extent that it demands foreign 
companies to produce from abroad documents regularly 
maintained there by these companies. Whatever power a 
Court may have to order persons before it to perform 
extraterritorial acts, the Board has no power to order 
these companies to search their files abroad and file copies 
of documents found as a result of the search. 


The Section 21 order directed to the Italian Line is 
invalid for the reason that it seeks to investigate trans- 
actions of this foreign company with Italian shippers which 
occurred outside the United States. The Shipping Act 
does not empower the Board to investigate or regulate 
such transactions where there is no detrimental or adverse 
effect upon the commerce of the United States. Since the 
Board has failed to set forth even theoretical grounds for 
supposing that the matters being investigated could effect 
in any material way the commerce of the United States, 
the order should be set aside. 


ARGUMENT 


The brief in case No. 15,756 heretofore filed with the 
Court under the caption ‘‘Hellenic Lines, Limited, Peti- 
tioner v. United States, et al. Respondents’? covers 
questions common to all petitioners in the so-called 
““second category’’ of cases dealt with in the Court’s pre- 
hearing order of October 11, 1960.5 That brief demon- 
strates that Section 21 of the Shipping Act, 1916 does not 
authorize the Federal Maritime Board to demand pro- 
duction of documents here or abroad for the purpose of 


5 The Court’s prehearing order inadvertently refers to both case No. 15,756 
and case No. 15,757 as cases (in which briefs were theretofore filed) cover- 
ing questions common to all petitioners. The brief in case No. 15,757 cap- 
tioned ‘‘The Scindia Steam Navigation Co., Ltd., Petitioner v. United States, 
et al, Respondents’’ covers issues relating to service of process which are not 
common to the present petitioners. 
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investigating violations of the Act. For this reason the 
present petitioners urge that the Court should declare 
invalid all of the orders involved in this second category 
of cases. Alternatively, the present petitioners urge that 
the orders directed to them are invalid on other grounds 
presented in this brief. 


I 


THE BOARD’S ORDERS DO NOT AFFORD PETITIONERS ADE- 
QUATE NOTICE OF THE DEMANDS MADE IN THE ORDERS 
The various Section 21 Orders directed to petitioners 

demand information and documents described in such 

inadequate terms that petitioners are able to determine 
neither the subject to which the information is deemed 
pertinent nor precisely what information and documents 
are required. It is an elementary principle of fairness 
that any governmental demand for information must 
inform the person to whom it is directed to exactly what 


purpose the government has in mind for the investigation 
and must also describe with certainty the information 
demanded. 


Where the demand carries with it a penalty for non- 
compliance, this principle has particular significance. 
Section 21 of the Shipping Act which has served as the 
Board’s basis for issuing the orders in question involves 
a penal sanction since it provides for a forfeiture of $100 
a day for each day of default in failing to meet the re- 
quirements of any order issued thereunder. A forfeiture 
of a sum of money for doing something that is prohibited 
or omitting something that is required to be done, whether 
collected by criminal or civil action, constitutes a penalty 
and punishment. See, eg., United States v. Chouteau, 
102 U.S. 548 (1880); In re Denver & R.G.W.R. Co., 27 F. 
Supp. 983 (1939). Moreover, even a good faith attempt 
at compliance with a Section 21 order would result in a 
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penalty if the compliance did not meet what the Board 
considers relevant.® 


A. The Board's Inadequate Statement of Purpose 


The Supreme Court has repeatedly held that a demand 
for information must carry with it a clear statement of 
the purpose for which the demand is made. In Jones v. 
Security and Exchange Commission, 298 U.S. 1 (1936), the 
Court stated that when interrogated by a governmental 
agency, a person ‘‘has a right before answering to know 
why the inquiry is made . . .’? 298 U.S. at 26. In Federal 
Trade Commission v. American Tobacco Co., 264 U.S. 298 
(1924), the Court refused to enforce an order of the 
Federal Trade Commission demanding production of docu- 
ments, saying that ‘‘some evidence of the materiality of , 
the papers demanded must be produced’’ by the agency. 
In United States v. Morton Salt Co., 338 U.S. 632 (1950), 
the Court again affirmed the principle that a demand for 
documents is invalid unless ‘‘the information sought is 
reasonably relevant.’’? 328 U.S. at 652. It is obvious that 
the person called upon to produce documents must be 
adequately informed of the purpose of the demand in 
order to determine whether the documents are relevant. 


More recently, the Supreme Court in Watkins v. United 
States, 354 U.S. 178 (1957), had the occasion to review 
the standards to which demands for information must 
adhere. The Court had under review the conviction of 
a witness for contempt for refusing to answer questions 
propounded by the House Un-American Activities Com- 
mittee. The statute in question (c. 594, 52 Stat. 942, 2 


6In Kerr Steamship Company, Inc. v. United States, Nos, 26,334; 26,426 
(2d Cir. 1960) decided October 31, 1960, the Court said that if a carrier in 
good faith submits everything which to it seems covered by a Section 21 order, 
the carrier does not rum an ‘‘unreasonable risk’’ of penalty. This, however, 
seems contrary to the view of the Supreme Court. See, e.g., Watkins v. United 
States, 354 U.S. 178, 208 (1957). Moreover, the Board has never indicated 
that good faith compliance is sufficient. 


12 


U.S.C. § 192) provided that every person who having been 
summoned as a witness by the authority of either House 
of Congress ‘‘. . . who . . . refused to answer any 
question pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor . . .”? The Court pointed 
out that the witness ‘‘must decide at the time the questions 
are propounded whether or not to answer ... An 
erroneous determination on his part; even if made in good 
faith, does not exculpate him if the Court should later 
rule that the questions were pertinent to the question under 
inquiry.’’ 354 U.S. at 208. The Court went on to state: 


“Tt is obvious that a person compelled to make this 
choice is entitled to have knowledge of the subject 
to which the interrogation is deemed pertinent. This 
knowledge must be available with the same degree of 
explicitness and clarity that the Due Process Clause 
requires in the expression in any element of a criminal 
offense.’’ 354 U.S. at 208-209. 


The Court held that the statement of the Committee as 
to the pertinency of the questions asked was ‘‘woefully 
inadequate to convey sufficient information as to the 
pertinency of the question to the subject under inquiry.”’’ 


In the present case, the Board’s statement of purpose 
in each of the orders under consideration is also woefully 
inadequate. In each of the orders the only expression 
of purpose is the statement that the information requested 
is ‘‘in effectuation in the public interest of the Board’s 
regulatory duties under the Act.’’ This is a patently in- 
sufficient statement of purpose. Petitioners are not 
informed in any respect as to why the information and 
documents demanded by the orders are sought or what 
duties of the Board are sought to be effectuated. Peti- 
tioners, however, have ‘‘a right before answering to know 
why the inquiry is made; and if the purpose disclosed is 
not a legitimate one, [they] may not be compelled to 
answer.’’ Jones v. Securities and Exchange Commission, 
298 U.S. 1, 26 (1936). 
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Petitioners are at a complete loss to make an intelligent 
determination as to whether the documents called for are 
relevant and should be produced. This presents precisely 
the same situation presented to the Supreme Court in the 
Watkins case. There the Court decided that a person 
compelled to decide the pertinency of a question is entitled 
to have knowledge of the subject to which the interroga- 
tion is deemed pertinent. Accordingly, it is not enough 
for the Board to simply recite as it has in these orders 
that its requirement for information is in the effectuation 
of its duties under the Shipping Act. 


B. The Inadequate Description of Documents Demanded By 
the Board 


Another aspect of the basic principle of fairness to which 
all administrative demands for information must comply 
is that the demand itself must be so clear that the parties 
to whom it is addressed will be able to determine with 


exactitude what is required to be supplied. This was 
affirmed very recently in United States v. St. Regis Paper 
Company, 181 F. Supp. 862 (S.D.N.Y. 1960), in which the 
Court struck down parts of an order of the Federal Trade 
Commission. The Court said: 


‘When one is subject to a penalty or forfeiture for 
refusing to answer, what is demanded must be so 
eystal clear as to leave no room for confusion. This is 
a basic tenet of criminal law (statutory clarity as to 
what is forbidden or what is proscribed before punish- 
ment or penalty can be imposed) and we feel it is 
equally valid in the field of civil process which seeks 
to apply a penalty or enforce a forfeiture .. . 
Certainly the forfeiture of $100 a day for each order, 
present in this case, is sufficiently analogous to a 
criminal sanction. A reading of these orders reveals 
over two dozen instances of vague and uncertain 
questions to which anyone would have trouble giving 
a definitive answer.’’ 181 F. Supp. at 866-67. 


See also, Lambert v. California, 355 U.S. 225 (1957); M. 
Kraus & Bros. Inc. v. United States, 327 U.S. 614 (1946). 
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The Board’s present orders are broad requests calling 
for ‘‘all records’”’ relating to various matters which in 
themselves are ambiguous and vague. Rather than pin- 
pointing the type of information required, such as a re- 
quest to file a particular rate or a particular tariff so there 
can be no room for confusion, the orders represent prac- 
tically the antithesis of demands ‘‘so crystal clear as to 
leave no room for confusion.”’ 


The order directed to the Pacific Coast European Con- 
ference requires ‘‘all records’’ relating to the application 
for admission to membership of Global Transport Limited, 
which leaves to this petitioner the burden and risk of de- 
termining just what records are so related. It is grossly 
unfair to place petitioner under penal compulsion to search 
its files and the files of its 24 steamship line members to dig 
out ‘‘all’’ such ‘‘correspondence, reports, notes, minutes of 
meetings, memoranda, records of transactions or conversa- 
tions, and other papers or writings,’? when even a good 
faith attempt at compliance falling short of what the Board 
might deem relevant would result in a penalty. 


A similar example of vagueness is found in the Board’s 
orders directed to the Pacific/West Coast of South America 
and its member lines which require the production of all 
records ‘‘concerning’”’ free passenger fares, hotel accom- 
modations, or ‘‘other things of substantial value’’ given by 
respondents to ‘‘shippers, exporters, consignees or buyers, 
or receivers of cargo, or officers, directors, or employees 
thereof, or members of their immediate families.’? No in- 
dication is given as to what the Board considers or might 
consider a thing of substantial value. Moreover, these 
orders demand all payments of ‘‘fidelity freight allowances, 
kickbacks, adjustments, or refunds . . . of applicable freight 
charges assessed under freight tariffs . . . filed, or required 
to the filed, with the Board.’’ This is confusing for the 
reason that no freight charges by carriers in foreign com- 
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merce are required to be filed with the Board. Filed rates 
normally apply only to carriage of goods in domestic com- 
merce and has reference to lawful rates subject to change 
only as a result of notice and/or governmental approval. 
See, e.g., Interstate Commerce Act, c. 104, 24 Stat. 380, 49 
U.S.C. §6. Freight tariffs adopted by the conference mem- 
bers as to international carriage of goods by water are 
simply furnished to the Board voluntarily for what infor- 
mational use they may have. They are not required to he 
‘*filed’’ in the normal sense of that word. 


The orders directed to the Pacific Coast European Con- 
ference and the Pacific/West Coast of South America Con- 
ference and its members are further confusing when com- 
pared with the order directed to Italian Line. The confer- 
ence orders are silent as to whether documents located 
abroad are required, yet petitioners understand that the 
position of the Board is that such documents must be sub- 
mitted. Yet in the order directed to Italian Line the Board 


saw fit to expressly state that the documents called for are 
those ‘‘in the United States or abroad.’’ 


Furthermore, the order directed to Italian Line requires 
the submission of documents and information relating to 
payments of any commission, brokerage, rebate, gratuity, 
‘for any other reduction from freight rates.’? Again no 
idea is conveyed by the language of the order as to what 
may constitute a reduction from freight rates, which of 
course could be effected presumably by a score or more of 
indirected allowances or adjustments. 


J * ° * * 


It is evident from a reading of the orders directed to 
petitioners that the statements of purpose are woefully 
inadequate and the specifications as to the information 
and documents sought are not so crystal clear as to leave 
no room for confusion. It would appear that the Board 
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has swept aside all standards of fairness’ in a frantic 
attempt to compel petitioners under threat of penalty to 
disclose practically every piece of paper concerning ill- 
defined subjects which might be contained in files main- 
tained by petitioners throughout the world. Wherever 
the Board is able to use the compulsory penal process 
of Section 21 it is encumbent upon the Board to set forth 
in no uncertain terms its purpose and the information it 
seeks. Here the Board has not done so and has failed 
to use that ‘‘measure of added care’* which the Supreme 
Court has insisted must be used. 


$4 
THE ORDERS CONSTITUTE UNREASONABLE SEARCHES 
AND SEIZURES 
The Fourth Amendment to the Constitution is a guar- 
antee against any government demand for documents which 
is unreasonable and oppressive. Boyd v. United States, 
116 U.S. 616 (1886); Hale v. Henkel, 201 U.S. 43 (1906); 


Application of Certain Chinese Families BED Assn., 19 
FRD 97 (N.D. Cal. 1956). The orders of the Board 
directed respectively to Italian Line and the Pacific Coast 
European Conference are either wholly or at least in part 
unreasonable and oppressive and should for this reason be 
held invalid. 


Whether a demand for documents is unreasonable and 
oppressive is a relative determination. It is true that 
demands for ‘‘millions’’ of documents or ‘‘tons’’ of docu- 
ments have been upheld. On the other hand, subpoenas 
requiring only a relatively few records or requiring a 
relatively small percentage of an organization’s files have 


TIn both Isbrandtsen-Moller Co. v. United States, 300 U.S. 139 (1937) and 
American Union Transport v. United States, 55 F. Supp. 682 (S.D.N.Y. 
1943), rev’d 327 U.S. 437 (1946), the Section 21 orders of the Federal 
Maritime Board which were involved made specific and clear demands for 
information. 


8 Watkins v. United States, 354 U.S. 178, 215 (1957). 
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been quashed or modified. See e.g., Application of Certain 
Chinese Families BED Assn., supra. Thus the determina- 
tion depends upon the circumstances of each case. As to 
the present demands of the Board contained in the orders 
directed to the Pacific Coast European Conference and 
Italian Line, there are significant factors the Court should 
properly consider which demonstrate that these orders 
are invalid. 


A. The Italian Line Order 


The order directed to Italian Line in broad sweeping 
terms seemingly covers in substance suspected reductions 
made to Italian shippers in Italian Line’s ‘‘published’’ 
rates in the West Coast of Italy, Sicilian and Adriatic 
ports to United States North Atlantic ports. On September 
19, 1960 the Board instituted a formal investigation pur- 
suant to Section 22 of the Shipping Act, ¢. 451, 39 Stat. 
736, 46 U.S.C. § 821, entitled ‘“‘Docket 916—Investigation 
of Practices, Operations, Actions and Agreements—West 
Coast of Italy, Sicilian and Adriatic Ports, North Atlantic 
Range Trade.’’ The complaint in this investigation names 
Italian Line as one of the respondents. Pertinent parts of 
the complaint are reprinted in Appendix B-III to the brief. 
The matters alleged in the complaint are in part that the 
respondents may have made rate reductions to shippers. 
This obviously covers the same subject matter involved in 
the Section 21 order against Italian Line. 


In other words, it seems clear that the same business 
transactions of Italian Line are subject to two independent 
investigations by the Board being conducted simultane- 
ously. This, of course, should not be permitted since it 
is an unreasonable and oppressive use of the Board’s 
power of investigation. Moreover, it is an improper at- 
tempt by the Board to use Section 21 to obtain evidence 
relative to a formal investigation. The only authorization 
for the Board to obtain evidence for use in a formal investi- 
gation is found in Section 27 of the Shipping Act, c. 451, 
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39 Stat. 737, 46 U.S.C. § 826, which provides that the 
Board by subpoena may compel the production of ‘‘books, 
papers, documents and other evidence from any place in 
the United States at any designated place of hearing.”’ 
Accordingly, a respondent to a formal investigation is 
assured of the opportunity to raise all objections of rele- 
vance and privilege with respect to subpoenaed documents 
before an impartial examiner at the time and place of 
hearing, and may do so without the risk of forfeiture pro- 
vided for in Section 21. It is plain that the Board in 
the present case by issuing the Section 21 order is attempt- 
ing to obtain evidence for a formal investigation by an 
unauthorized means which is not only unreasonable and 
oppressive but also a circumvention of the applicable pro- 
visions of Section 27 which afford Italian Line significant 
rights. 


B. The Pacific Coast European Conference Order 


With respect to the order directed to Pacific Coast Euro- 
pean Conference, the demands in part are unreasonable and 
oppressive since they do not relate even to the statement 
of purpose for the order which was subsequently revealed 
to this Court by the Board. This order in paragraph 1 
thereof requires the conference to file all records relating 
to Global Transport Limited’s application for and admis- 
sion to the conference. In a paper entitled ‘‘Breakdown of 
Cases’? submitted to the Court during the prehearing 
conference, the Board stated that the purpose of this 
order is to investigate the suspected offense of ‘‘unlawful 
practice re admission to conference membership.’? No 
elaboration was given as to what is unlawful about the 
practice or as to what is the suspected offense under the 
Shipping Act. What can be determined, however, is that 
there is in the Board’s mind some offense about admission 
to conference membership under suspicion. Nevertheless, 
the order in its second paragraph demands the filing of all 
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conference circulars for a period of over a year. This 
paragraph states that the conference must file: 


“¢ All circulars, notices, and other papers disseminating 
information generally to all members of respondent, 
including, but not limited to, Senior Representatives’ 
Letters, issued by or from respondent, or any of its 
officials, agents, or employees, from January 1, 1959 to 
date of service of this order.”’ 


This on its face is unrelated to the purpose of the Board as 
so ineptly stated in its ‘Breakdown of Cases’’ and unre- 
lated to any purpose set forth in the order itself. It is un- 
reasonable and oppressive for the conference to be required 
to file all such documents since they, as the Board knows, 
contain confidential communications from counsel to the 
member lines disseminated through the conference office. 
Moreover, matters disseminated to member lines cover such 
items as conference office operating expenses and personnel 
matters which can have by no stretch of the imagination 
any legal relevance to whatever purpose the Board has in 
mind in issuing the subject Section 21 order. It is obvious 
that the Board in making this demand has no purpose in 
mind whatsoever and is simply seeking to make an un- 
authorized exploratory investigation through the confer- 
ence’s records in the hope that something will turn up. 
This in the words of the Supreme Court is “‘contrary to 
the first principles of justice,’’ and it follows that it is 
unreasonable and oppressive, per se. Federal Trade Com- 
mission v. American Tobacco Company, 264 U.S. 298, 306 
(1924). 


20 


m 


THE ORDERS ARE INVALID TO THE EXTENT THAT THEY CALL 
FOR DOCUMENTS REGULARLY MAINTAINED ABROAD BY 
FOREIGN COMPANIES OR CALL FOR INFORMATION 
RELATING TO SUBJECT MATTERS BEYOND THE JURISDIC- 
TION OF THE BOARD TO REGULATE 


The orders of the Board involved in this proceeding rep- 
resent improper and unauthorized efforts by the Board to 
extend its jurisdiction over documents maintained abroad 
by foreign lines and over business transactions occurring 
abroad over which the Board has no power of regulation. 


A. Documents Maintained Abroad 


The orders of the Board are invalid to the extent that 
they demand foreign companies to produce from abroad 
documents regularly maintained there by these companies 
at their principal and branch offices.? The order directed 
to Italian Line expressly demands the production of docu- 
ments located ‘‘in the United States or abroad’’. The other 
orders involved in this consolidated proceeding do not ex- 
pressly so provide but it is petitioners’ understanding that 
the Board expects of all petitioners to produce documents 
located and maintained abroad. 


There is no question that a court in aid of its jurisdiction 
has the power to order a person over which it has jurisdic- 
tion to do or to cause an act to be done in a foreign country. 
This power, however, has always been sparingly used only 
where there is a showing of a great necessity for such an 
order. See, e.g., In re Investigation of the Shipping Indus- 
try, Mise. No. 5-60 (D.D.C. 1960) ; United States v. I. C. 1., 
Civil No. 24-13 (S.D.N.Y. 1948) ; In re Eastman Kodak Co., 
7 FRD 760 (W.D.N.Y. 1947); United States v. General 
Electric Company, 115 F. Supp. 835 (D.N.J. 1953). 


9 The orders permit petitioners to file under oath true and complete copies 
of the documents referred to in the orders, This does not obviate the objec- 
tion that the Board is improperly attempting to require petitioners to search 
files maintained abroad under the jurisdiction of a foreign country. Whether 
the originals or copies of the documents are thereafter filed is immaterial. 
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In the present proceeding the Federal Maritime Board 
has given no clear statement of purpose for the demands 
for documents abroad and has made no showing whatso- 
ever of need for these documents. Moreover, it is impor- 
tant to understand that the subject Section 21 orders are 
not an expression of judicial power. Whatever power a 
court may have to order persons before it to perform extra- 
territorial acts, the primary question here is whether the 
Board possesses such power on its own motion. The 
Board’s position is that Section 21 of the Shipping Act 
authorizes the Board to order foreign nationals to search 
documents located outside the United States and to file with 
the Board the documents so obtained. As demonstrated in 
the brief filed by petitioner in case No. 15,756, Hellenic 
Lines Limited v. United States, et al., the Board as an 
agency established by Congress is not empowered by vir- 
tue of Section 21 of the Shipping Act to require the per- 
formance of an extraterritorial act by a foreign company. 
If Congress had intended that the Board have such a sig- 
nificant power it would have so provided in the Shipping 
Act by specific language. It seems obvious that in the 
absence of clear statutory authorization the Board cannot 
properly assert extraterritorial process. 


B. Transactions Occurring Abroad 


The order directed to the Italian Line demands the filing 
of documents ‘‘in the United States and abroad’’ respecting 
Italian Line’s business activities with five particularly 
named persons or firms making shipments from Italy to the 
United States. The order further requires without spec- 
ification information and documents relating to all agree- 
ments with other carriers relating to these activities. From 
the language of the order it can be deduced that the Board 
seeks to determine if there were any freight adjustments 
or agreements concerning freight adjustments to the named 
shippers. One thing is clear, however, that if any freight 
adjustments were made they were made in Italy to Italian 
shippers. 
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The Board cannot properly investigate practices of 
foreign lines which occur outside the United States and 
which have no consequences upon the commerce of the 
United States. This, however, is precisely what the Board 
is attempting to do by virtue of the order directed to 
Italian Line. 


All legislation including the Shipping Act is prima 
facie territorial. This principle was clearly set forth by 
the Supreme Court in American Banana Co. v. United 
Fruit Co., 213 U.S. 347 (1909). The Court stated: 


‘‘Words [in statutes] having universal scope, such as 
‘every contract in restraint of trade,’ ‘every person 
who shall monopolize,’ ete., will be taken, as a matter 
of course, to mean only everyone subject to such 
legislation, not all that the legislator subsequently may 
be able to catch. In the case of the present statute 
{the Sherman Antitrust Act], the improbability of the 
United States attempting to make acts done in Panama 
or Costa Rica criminal is obvious, yet the law begins 
by making criminal the acts for which it gives a right 
to sue. We think it entirely plain that what the de- 
fendant did in Panama or Costa Rica is not within the 
scope of the statute so far as the present suit is con- 
cerned.’’ 213 U.S. at 357. 


The rationale of the American Banana case is applicable 
to the present circumstances. There, the acts alleged as 
violations of the laws of the United States were not illegal 
in Panama or Costa Rica where the acts occurred. Here 
the practices under investigation occurred, if at all, in 
Italy where the ‘‘payment of any commission, brokerage, 
gratuity, allowance, and/or special reduction from the rates 
then published by the Italian Line’’ to Italian persons or 
firms in Italy does not violate any law.’° This is the posi- 


10 For example, under the English Common Law it was held that a deferred 
rebate (outlawed by Section 14 First of the Shipping Act, 46 USC § 812) 
was neither a crime nor an actionable civil offense. See, e.g., Mogul Steamship 
Co. v. MeGregor, Gorn & Co., App. Cas. 25 (1892), cited in United States v. 
Addyston Pipe § Steel Co., 85 F. 271, 286 (6th Cir. 1898). 
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tion of the Italian Government as expressed in its note of 
protest previously lodged with the Court. The note states 
that the Italian Government ‘‘believes that the matters 
which the Board is seeking to investigate fall within the 
jurisdiction of Italy to the extent that such matters concern 
Italian entities whose agreements and transactions are 
consistent with the laws of Italy, and are consummated on 
Italian soil.’’ Appendix B-II, p. 


While the Shipping Act is cast in terms of ‘‘universal 
scope,’’ it does not properly apply to transactions consum- 
mated on Italian soil. As Justice Holmes stated in the 
American Banana case: 


“In the first place, the acts ... were done... outside 
the jurisdiction of the United States, and within that 
of other states. It is surprising to hear it argued that 
they were governed by the act of Congress.’’ 213 U.S. 
at 355. 


More recently, in United States v. Alcoa, 148 F. 2d 416 
(2d Cir. 1945) and United States v. General Electric, 82 F. 
Supp. 753 (D.N.J. 1949), the Courts have affirmed the 
rationale of American Banana where the foreign com- 
merce of the United States is involved. Although applica- 
tion of the Sherman Act was upheld in these cases, it is to 
be noted that in both cases the Court found (1) an intent 
to restrain United States trade, and (2) the presence of a 
substantial restrictive effect upon it. It is clear therefore 
that in the absence of either of these findings, extrater- 
ritorial application of the Sherman Act would have been 
impossible. As the Court declared in the Alcoa case: 


‘‘We should not impute to Congress an intent to 
punish all whom its courts can catch, for conduct 
which has no consequences within the United States 
. .. On the other hand, it is settled law . . . that any 
state may impose liabilities, even upon persons not 
within its allegiance, for conduct outside its borders 
that has consequences within its borders which the 
state reprehends; and these liabilities other states will 
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ordinarily recognize. . . . Almost any limitation of the 
supply of goods in Europe, for example, or in South 
America, may have repercussions in the United States 
if there is trade between the two. Yet when one 
considers the international complications likely to arise 
from an effort in this country to treat such agreements 
as unlawful, it is safe to assume that Congress cer- 
tainly did not intend the Act to cover them.’ 148 F. 
2d at 443. 


See also, Alfred Bell & Co. Ltd. v. Catalda Fine Arts, 
Inc., 191 F. 2d 99 (2d Cir. 1951). 


In Vanity Fair Mills v. T. Eaton Company, 234 F. 2d 633 
(2d Cir. 1956), the Court of Appeals refused to apply the 
United States trademark laws to a Canadian corporation 
acting under presumably valid trademarks in Canada. 
The Court noted that the conduct of American citizens in 
foreign countries was subject to broader regulation than 
that of foreign nationals. It was asserted that the Cana- 
dian corporation had infringed the rights of a United 


States corporation, acting under an identical mark which 
had been lawfuly registered under United States law. The 
Court found that the harmful acts and the ‘‘passing off’’ 
oceurred in Canada (with exception of a few mail order 
sales into the United States), and finding no violation of 
American law, concluded: 


‘“While Congress has no power to regulate commerce 
in the Dominion of Canada, it does have power to 
regulate commerce ‘with foreign Nations, and among 
the several States.’ Const. Art. 1 §8, Cl. 3. This 
power is now generally interpreted to extend to all 
commerce, even intrastate and entirely foreign com- 
merce, which has a substantial effect on commerce 
between the states or between the United States and 
foreign countries. . . . Particularly is this true when 
a conspiracy is alleged with acts in furtherance of 
that conspiracy taking place in both the United States 
and foreign countries. .. . Thus it may well be that 
Congress could constitutionally provide infringement 
remedies so long as the defendant’s use of the mark 
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has a substantial effect on the foreign or interstate 
commerce of the United States. But we do not reach 
this constitutional question because we do not think 
that Congress intended that the infringement remedies 
provided in § 32(1)(a) [of the Lanham Act] and else- 
where should be applied to acts committed by a foreign 
national in his home country under a presumably valid 
trademark registration in that country.’’ 234 F. 2d 
at 641-642. 


In Lauritzen v. Larsen, 345 U.S. 571 (1953), the Supreme 
Court fully considered the application of the principle of 
territorial jurisdiction of the shipping laws of the United 
States. The Court recognized that international shipping 
was an extra sensitive area in which even greater restraint 
should be exercised to preclude extraterritorial jurisdic- 
tion, The Court said: 


‘“‘The Shipping laws of the United States, set forth 
in Title 46 of the United States Code, [46 U.S.C.A.], 
comprise a patchwork of separate enactments, some 
tracing far back in our history and many designed for 
particular emergencies. While some have been specific 
in application to foreign shipping and others in being 
confined to American shipping, many give no evidence 
that Congress addressed itself to their foreign appli- 
cation and are in general terms which leave their 
application to be judicially determined from context 
and circumstance.’’ 


<¢* * * [T]he virtue and utility of sea-borne commerce 
lies in its frequent and important contacts with more 
than one country. If, to serve some immediate interest, 
the courts of each were to exploit every such contact 
to the limit of its power, it is not difficult to see that 
a multiplicity of conflicting and overlapping burdens 
would blight international carriage by sea.’’ 


«c* * * [T]n dealing with international commerce we 
cannot be unmindful of the necessity for mutual for- 
bearance if retaliations are to be avoided; nor should 
we forget that any contact which we hold sufficient to 
warrant application of our law to a foreign transaction 
will logically be as strong a warrant for a foreign 
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country to apply its law to an American transaction.”’ 
345 U.S. at 577, 580, 582. 


The diplomatic protest of the Italian Government mani- 
festing a complete refusal to recognize the Board’s as- 
serted jurisdiction over transactions of Italian nationals 
in Italy points up that the ‘‘context and circumstance’ of 
the present case is one which requires that the Board’s 
order be vacated. 


The question of whether the Shipping Act applies so 
as to embrace the commercial conduct of a foreign national, 
owing no allegiance to this government, where such conduct 
occurs wholly without the territorial jurisdiction of the 
United States, and has no consequences upon the commerce 
of the United States, does not appear to have ever been 
decided, or for that matter, raised. Cf. United States v. 
Nord Deutscher Lloyd, 223 U.S. 512 (1912); Compagnie 
Generale Transatlantique v. American Tobacco Co., 31 F. 
2d 663 (2d Cir. 1929) ; Federal Maritime Board Docket No. 
833, mimeo decision, December 14, 1955, pp. 16-18. But 
the well established principles which have been applied 
to limit the extraterritorial application of other laws of the 
United States clearly dictate the conclusion that under 
the circumstances of the present situation, the Shipping 
Act does not reach the practices sought to be investigated 
by the Board. 


Even though Congress chose to embrace the ‘‘foreign 
commerce of the United States’? when the Shipping Act 
was enacted, Congress was not unmindful of the con- 
sequences entailed in unduly regulating the economic 
practices of an industry such as shipping which has tradi- 
tionally known freedom from all forms of governmental 
restraint. See Report on Steamship Agreements and 
Affiliations in the American Foreign and Domestic Trade, 
Committee on Merchant Marine & Fisheries, H.R. 63rd 
Cong. p. 416. It was therefore quite cognizant of its own 
limitations in enforcing the internal policies of this nation 
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upon the nations of the rest of the world, and, for this 
reason, it could not have intended to regulate shipping 
to the same extent or for the same reasons which motivated 
its regulation of domestic industries. 


The regulatory provisions of the Shipping Act are pri- 
marily intended to protect American exporters and im- 
porters against abuse from certain specifically condemned 
practices. The Alexander Committee Report made this 
clear in the following statement: 


‘“‘The merchants of these countries now enjoy the 
foregoing advantages of cooperative arrangements, 
and to restore open and cutthroat competition among 
the lines serving the United States would place 
American exporters at a disadvantage in many markets 
as compared with their foreign competitors. 
° * * 

‘¢...1t is such control that the Committee recommends 
as the means of preserving to American exporters and 
importers the advantages enumerated.’’? Report on 
Steamship Agreements and Affiliations in the American 
Foreign and Domestic Trade, Committee on Merchant 
Marine & Fisheries, H.R. 63rd Cong. pp. 416, 417, 418. 


Clearly, the Shipping Act was never conceived as a 
means of regulating or investigating transactions between 
foreign lines and foreign shippers where there is no detri- 
mental or adverse effect upon the commerce of the United 
States. There must at least be a direct and material 
effect on our commerce. See, e.g. United States v. 
Hamburg-Amerikanische, etc., 200 F. 806, 807 (S.D.N-Y. 
1911). 


In the present case it seems inconceivable that freight 
adjustments made by Italian Line to Italian shippers in 
Italy have any effect whatsoever upon the commerce of the 
United States. If the Board has any evidenciary grounds 
or even any theoretical grounds that this might be the 
cease, it has completely failed to properly state them. <Ac- 
cordingly, the order should be held invalid. 
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CONCLUSION 


The brief in Hellenic Lines, Limited v. United States, 
et al., No. 15,756, demonstrates that all of the so-called 
‘special’? orders of the Federal Maritime Board should be 
declared invalid on the ground that they call for informa- 
tion and documents not within the scope of Section 21 of 
the Shipping Act. 


As shown in the present brief, (1) each of the orders 
directed to these petitioners is invalid for the reason that 
they do not afford petitioners adequate notice of demands 
made by the Board; (2) the order directed to Italian Line 
in case No. 15,825 is invalid for the reasons that it is un- 
reasonable and oppressive, and calls for documents reg- 
ularly maintained abroad relating to subject matters be- 
yond the Board’s jurisdiction; and, (3) the order directed 
to Pacifie Coast European Conference in case No. 15,824 
is in part unreasonable and oppressive. 


Accordingly, the Court should declare invalid and set 
aside each of the orders directed to these petitioners. 


Respectfully submitted, 


GraHaM James & RotpH 
Cuatmers G. Granam 
Lzonarp G. JAMES 
Rosert L. Harmon 
Cuaztes F. Wanken 


Attorneys for Petitioners 
November 10, 1960 
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APPENDIX A 
(Orders Relating to Case No. 15,824, Anglo Canadian 


Shipping Company, Limited, et al., Petitioners) 
I 


‘*At a Session of the Feperau Martrime Boarp held at its 
office in Washington, D. C., on the 26th day of February 
1960. 


Section 21 Orper 


Paciric Coast Europe = 


Ir Apreartne, That the Pacifie Coast European Confer- 
ence (hereafter ‘‘respondent’’) is an association of com- 
mon carriers by water subject to the provisions of the 
Shipping Act, 1916; and 


Ir Furtuer Appearine, That respondent exists and func- 
tions by virtue of Agreement No. 5200, approved by the 
Board pursuant to the provisions of Section 15, Shipping 
Act, 1916; and 


Ir FurtHur Aprgartne, That pursuant to the responsi- 
bilities vested in the Board by the aforementioned Shipping 
Act, 1916, and in_the effectuation in the public interest of 
the Board’s regulatory duties “under that Act, the Board 
requires certain information relating to the practices and 
activities of respondent and its members and to that end 
needs the reports, accounts, records, rates, charges, and 
memoranda of facts and transactions described below; 


Ir Is Onverep, pursuant to Section 21 of the Shipping 
Act, 1916, that the respondent file with the Secretary of 
the Federal Maritime Board not later than thirty (30) days 
from the date of service of this order the following infor- 
mation and materials, or true and complete copies thereof : 
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1, All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of trans- 
actions or conversations, and other papers or writings re-_ 
eae to the application for, and admission to, member- 


trade name Global Transport Lines; _ 


2, All circulars, notices, and other papers disseminating 
information generally to all members of respondent, in- 
cluding, but not limited to, 9, Senior Rep! Representatives’ Letters, 
issued by or from respondent, or any of its officials, agents, 
or employees, from January 1, 1959, to the date of service 
of this order; and 

Tr Is FurrHer Orverep, That the information and papers 
supplied in response hereto shall be subscribed under oath 
by the chief officer of respondent, and that the person sub- 
scribing the response hereto shall specify his title and 
verify the accuracy and completeness of the response. 


By order of the Federal Maritime Board. 


James L. Piper, 
Secretary’’ 


APPENDIX B 


(Orders Relating to Case No. 15,825, “Italia” Societa Per 
Azioni di Navigazione—Genoa (Italian Line), Petitioner) 


I 
“¢ At a Session of the Feperay Martrme Boarp held at its 


office in Washington, D. C., on the 26th day of February 
1960. 


- he 
Section 21 Orpen _/4/” 


West Coast or Itaty to U. S. Norte ~~ 
ATLANTIC TRADE af 


Ir Appearing, That Italia’? Societa Per Azioni di Navi- 
gazione—Genoa (‘The Italian Line’’) is a common carrier 
by water subject to the provisions of the Shipping Act, 
1916, including Section 21 thereof 3 and 


Ir Furraer AppeaRiInG, That pursuant to the responsi- 
bilities vested in the Board by the aforementioned Shipping 
Act, 1916, and in_effectuation in the public interest of the 
Board’s regulatory duties under that Act, the reports, ac- 
counts, records, rates, charges, and memoranda of facts 
and transactions described below are needed for the 
Board’s information; 


Ir Is Onverep, That The Italian Line file with the Secre- 
tary of the Federal Maritime Board not later than forty- 
five (45) days from service upon The Italian Line of this 
order, the following information and/or material : 


1. For the period January 1, 1952, to the present, a copy, 
or, if oral, a true and complete memorandum, of any agree- 
ment, understanding, or arrangement, or agreements, 
understandings, or arrangements, between The Italian Line, 
on the one hand, and on the other, any one or more common 
carriers in the trade from ports on the West Coast of Italy 
to ports on the United States North Atlantic Coast, which 
agreements, understandings, or arrangements provide for 
or relate to the payment of any commission, brokerage, re- 
bate, gratuity, or any other reduction from the regular 
rates or charges then published by the carriers partici- 
pating in such agreements, understandings, or arrange- 
ments ; 


2. Copies of all records, including all correspondence, re- 
ports, notes, minutes of meetings, memoranda, or other 


i 


4. 
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papers or writings made during the period January 1, 
1952, to the present, in the possession, custody, or control of 
The Italian Line in the United States or abroad, relating 
to any agreement, understanding, or arrangement as de- 
scribed in the preceding paragraph (1); 


“3, A statement setting forth each payment of any 
commission, brokerage, gratuity, allowance, and/or special 
reduction from the rates then published by The Italian 
Line, which commission, brokerage, gratuity, allowance, 
and/or special reduction was paid from January 1, 1952, 
to the present, directly or indirectly, overtly or covertly, by 
The Italian Line or any agent or employee thereof, to each 
of the following persons or firms: 


(a) American Express Company ; 
(b) Gondrand Brothers ; 

(c) Jacky Maeder & Company ; 
(a) P. Vogliani; 

(e) Cesare Fremura; and 

(f) Arnao & Pesci, 


setting forth, as to each such payment, the amount paid, the 
quantity and type of goods shipped, and the rates payable 
under the then applicable tariff of The Italian Line; and 


4. Copies of all correspondenee, bills and statements of 
account by and between The Italian Line and the six per- 
sons or firms named in the preceding paragraph (3), and 
all reports, notes, memoranda, and/or minutes of meetings, 
discussions, or conversations, made during the period Janu- 
ary 1, 1952, to the present, relating to the payment of any 
commission, brokerage, rebate, gratuity, or any other re- 
duction from freight rates, between The Italian Line and 
each of the aforementioned six persons or firms; and 


Ir Is Furtser Orverep, That the information and papers 
supplied by The Italian Line in response hereto shall be 
subscribed under oath by the chief official of The Italian 
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Line resident in the United States, and that the person 
subscribing the response hereto shall specify his title and 
verify the accuracy and completeness of the response, 


By order of the Federal Maritime Board. 


James L. Pimper 
Secretary’’ 


II 


“The Embassy of Italy presents his compliments to his 
Excellency, the Secretary of State, and has the honor to 
invite the Department’s attention to the following matter. 


The Federal Maritime Board, pursuant to Section 21 of 
the Shipping Act of 1916, issued on February 26, 1960 an 
order requiring Italia-Societa Per Azioni Di N. avigazione— 
Genoa to file certain memoranda, records and statements. 
Another order was served, at the same time on W.I.N.A.C. 
(West Coast of Italy, Sicilian & Adriatic Ports/North 
Atlantic Range Conference), an Italian domiciled voluntary 
association of steamship lines. Subsequently, on April 11, 
1960, the Board issued additional orders to Lines Fassie, 
Giacomo Costa fu Andrea, Italia, Navigazione Alta Italia 
and Societa’ Italiana di Armamento Sidarma, all Italian 
Shipping Companies, requiring them to file contracts, agree- 
ments, and understandings involving the water-borne com- 
merce of the United States. 


In respect thereto, the Italian Embassy wishes to make 
the following remarks: 


1. The foregoing orders were issued without prior con- 
sultation with the Italian Government, which consulta- 
tion as already expressed in the Embassy’s Note 
Verbale of March 4, 1960 referable to the investiga- 
tion by the United States of international shipping, is 
deemed proper and desirable in the spirit of the perti- 
nent provisions of the existing Treaty of Friendship, 
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Commerce and Navigation between Italy and the 
United States. 


. With respect to the orders of February 26, 1960 cov- 
ering West Coast of Italy to the United States/North 
Atlantic Trade, the Italian Government believes that 
the matters which the Board is seeking to investigate 
fall within the jurisdiction of Italy to the extent that 
such matters concern Italian entities whose agree- 
ments and transactions are consistent with the laws of 
Italy, and are consummated on Italian soil. It ap- 
pears to the Italian Government from the standpoint 
of international law and custom, that the regulatory 
powers of the Federal Maritime Board should [not] 
be exerted on matters involving said Italian entities, 
which are subject to the territorial and personal juris- 
diction of Italy, without any showing of adverse ef- 
fects upon the interest of the U. S. as protected by the 
Shipping Act. 


. In regard to the orders issued by the Federal Mari- 
time Board on April 11, 1960, the Italian Government 
holds that such orders exceed the jurisdiction of the 
United States, inasmuch as the demand therein for 
production of contracts, agreements, and understand- 
ings does not confine itself to the water-borne com- 
merce of the United States, but, on the contrary, 
applies to the carriage of passengers and cargo by 
Italian companies all over the world. Further, the 
Federal Maritime Board cannot legitimately require 
the production of documents located outside the terri- 
torial limits of the United States ‘‘without a showing 
of materiality upon the water-borne commerce of the 
United States within the scope of the Shipping Act. 


The Italian Government, which has always favored a 
policy of non-interference with the shipping interests of 
other countries, urges the Government of the United States, 
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with a view to avoiding harmful effects on the Italian ship- 
ping industry and to preventing conflicts of jurisdiction, to 
consider the prompt withdrawal of the orders in question 
and to apprise the United States Court of Appeals for the 
District of Columbia Circuit, where relief is presently being 
sought by the Italian companies, of the request herein. 


Washington, June 21, 1960’’ 


it 


‘‘At a Session of the Feperan Marrrme Boarp, held at its 
Office in Washington, D. C., this 19th day of September 
1960. 

Docker 916 


INVESTIGATION OF PracTICEs, Operations, ACTIONS AND 
AGREEMENTS—West Coast or Itany, Stcmzan anp Ap- 
RiaTic Ports, Norta Atuantic Rance Traps, 


Ir AppearinG, That during the period 1952 to the present 
time, common carriers by water named in Appendix A 
hereof and/or the West Coast of Italy, Sicilian and Adriatic 
Ports/North Atlantic Range Conference, may have— 


(1) paid deferred rebates to shippers and forwarders lo- 
cated in Italy, Sicily and Adriatic ports in connection 
with cargo moving from Italy, Sicily and Adriatic 
ports to United States North Atlantic ports; 


(2) entered into unfair or unjustly discriminatory con- 
tracts with shippers based on the volume of freight 
offered ; 


in violation of section 14, First, and Fourth, Shipping Act, 
1916 (46 U.S.C. 812) ; and 


Ir Forrner Appearrnc, That during the period 1952 to 
the present time these common carriers may have entered 
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into agreements within the contemplation of section 15 of 
said Act (46 U.S.C. $14) in connection with the payment of 
such deferred rebates, which agreements fixed or provided 
for special rates and other special privileges or advantages, 
or provided for exclusive, preferential or cooperative work- 
ing arrangements which were not filed with, or approved by 
the Federal Maritime Board, as rqeuired by said section 15 
and were carried out; and 


Ir Furraer APPEARING, That these common carriers may 
have given undue or unreasonable preference or advantage 
to particular persons and subjected other persons to undue 
or unreasonable prejudice or disadvantage, and allowed 
persons to obtain transportation for property at less than 
the regular rates or charges by unjust or unfair means in 
violation of section 16 First and Second of said Act; and 


Ir Furruer Aprearinc, That these common carriers may 
have demanded, charged, or collected rates, fares, or 
charges which were unjustly discriminatory between ship- 


pers and may have failed to establish, observe and en- 
force just and reasonable regulations and practices, relat- 
ing to or connected with the receiving, handling, storing, 
or delivering of property, in violation of section 17 of said 
Act; and 


Now Tuenrerors, Ir Is Onperep, That pursuant to section 
22 of the Shipping Act, 1916, as amended (46 U.S.C. 821), 
an investigation is hereby instituted, on the Board’s own 
motion, into the practices, operations, actions and agree- 
ments of the West Coast of Italy, Sicilian and Adriatic 
Ports/North Atlantic Range Conference, and the common 
carriers named in Appendix A hereto to determine whether 
any of them have violated any one or more of the following 
provisions of law, specifically sections 14 First and Fourth, 
15, 16, 17, and/or 20, as aforesaid, and; 


Ir Is Forrser Orperep, That the West Coast of Italy, 
Sicilian and Adriatic Ports/North Atlantic Range Confer- 
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ence and all common carriers by water named in Appendix 
A are hereby made respondents in this proceeding, which 
is to be set for hearing before an examiner from the Office 
of Hearing Examiners at a time and place to be announced 
and; 

Ir Is FurrHer Orperep, That a copy of this order be 
served on each of the respondents and published in the 
Federal Register. 

By the Board. 
James L. Prwper 
Secretary 


Appendix A 
° * * 
“‘Ttalia’’ Societa Per Azioni di Navigazione 
. * e 
APPENDIX C 


(Orders Relating to Cases Nos. 15,870; 15,952, Pacific/West 
Coast of South America, et al., Petitioners) 


I 


‘*At a Session of the Feperan Marrrme Boarp held at its 
office in Washington, D. C., on the 28 day of April 1960. 


Secrion 21 Orper 


Usrrep States Paciric Coasr to West Coast oF 
Sours America TrapE 


Ir Apprartne, That the Pacific/West Coast of South 
America Conference (hereinafter ‘‘respondent’’) is an 
association of common carriers by water subject to the 
provisions of the Shipping Act, 1916, including Section 21 
thereof, and exists and functions by virtue of Agreement 
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No. 4630, as amended, approved by the Federal Maritime 
Board pursuant to the provisions of Section 15, Shipping 
Act, 1916; and 


Ir Furtuer Appearinc, That pursuant to the responsi- 
bilities vested in the Board by the aforementioned Shipping 
Act, 1916, and in the effectuation in the public interest of 
the Board’s regulatory duties under that Act, the Board 
needs the reports, accounts, records, rates, charges and 
memoranda of facts and transactions hereinafter described ; 


Tr Is OnperEp, That the respondent file with the Secretary 
of the Board not later than sixty (60) days after the date 
of service hereof, copies of the following records and docu- 
ments made during or covering the period October 1, 1958, 
to the present, in the possession, custody, or control of the 
respondent or any of its officials: 


1. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of diseus- 
sions or conversations, and other papers or writings relat- 
ing to any agreement, understanding, or arrangement 
among member lines of respondent, or between member 
lines of respondent and exporters, shippers, consignees, or 
buyers or receivers of cargoes, concerning: 


(a) the payment of fidelity freight allowances, kickbacks, 
adjustments, or refunds (whether referred to as reimburse- 
ments, commissions, or otherwise) of applicable freight 
charges assessed under the freight tariffs of respondent 
filed, or required to be filed, with the Board, and 


(b) the adoption of the following lumber rates set forth 
in Item 630, Supplement No. 3 to page 42, freight tariff No. 
15 of respondent: 


Rates Per MBM 
*Effective Jan. 15, 1960 
Expiring April 30, 1960 

(except as indicated) 
Bundled Loose 


*Callao—includes increase of $4 
per MBM not subject to Rule 
1(A) 
Minimum lots from one shipper 
to one consignee via one vessel 
from one loading district: 
Minimum 750 MBM . $32.00 
Minimum 300 MBM . 35.00 
Less than 300 MBM: 
Expires February 29, 1960 37.00 35.50 
Effective March 1,1960.... 37.00 37.00 


2. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of dis- 
cussions or conversations and other papers or writings re- 
lating to all claims for, or payment of, fidelity freight al- 
lowances, kickbacks, adjustments, or refunds (whether re- 
ferred to as reimbursements, commissions, or otherwise) or 
applicable freight charges assessed under freight tariffs of 
respondent on file, or required to be filed, with the Board; 
and 


3. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of discus- 
sions or conversations and other papers or writings relat- 
ing to free passenger fares, hotel accommodations, or things 
of substantial value given by respondent or its member 
lines to shippers, exporters, consignees, or buyers or re- 
eeivers of cargoes (or officers, directors, or employees there- 
of or members of their immediate families) shipping on 
vessels of member lines of respondent; and 


Ir Is FurrHer Orverep, That the information and papers 
supplied by respondent in response hereto shall be sub- 
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scribed under oath by the chief official of the respondent 
and that the person subscribing the response hereto shall 
specify his title and verify the accuracy and completeness 
of his response. 


By Order of the Federal Maritime Board. 


James L. Prwrer 
Secretary’’ 


I 


‘sAt a Session of the Feperan Maritime Boarp held at 
its Office in Washington, D. C., on the 28 day of April, 1960. 


Section 21 Orper 


Unrrep States Pactric Coast to West Coast or 
Sovura America TRADE 


Ir AppearinG, That each of the parties named in Appen- 
dix ‘‘A’’ hereof (hereinafter ‘‘respondent’’) is a common 
carrier by water subject to the provisions of the Shipping 
Act, 1916, including section 21 thereof; and 


Ir Furrser Appearinc, That pursuant to the responsi- 
bilities vested in the Board by the aforementioned Shipping 
Act, 1916, and in the effectuation in the public interest of 
the Board’s regulatory duties under that Act, the Board 
needs the reports, accounts, records, rates, charges, and 
memoranda of facts and transactions hereinafter described ; 


Ir Is Onperep, That respondent file with the Secretary 
of the Board not later than sixty (60) days after the date of 
service hereof, copies of the following records and docu- 
ments made during or covering the period October 1, 1958, 
to the present, in respondent’s possession, custody, or con- 
trol: 
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1. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of discus- 
sions or conversations and other papers or writings relat- 
ing to any agreement, understanding, or arrangement be- 
tween respondent and any other common carrier by water, 
or between respondent and any exporter, shipper, consignee, 
or buyer or receiver of cargoes concerning: 


(a) the payment of fidelity freight allowances, kick- 
backs, adjustments or refunds (whether referred to as 
reimbursements, commissions, or otherwise) of appli- 
cable freight charges assessed under freight tariffs of 
respondent filed, or required to be filed, with the Board, 
and 


(b) the adoption of rates varying according to volume 
on bundled and loose lumber to Callao, Peru, as set 
forth in respondent’s tariff (Pacific/West Coast of 
South America Conference freight tariff No. 15, Item 
630) ; 


2. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of dis- 
cussions or conversations and other papers or writings re- 
lating to all claims for, or payment of, fidelity freight al- 
lowances, kickbacks, adjustments, or refunds (whether re- 
ferred to as reimbursements, commissions, or otherwise) of 
applicable freight charges assessed under freight tariffs of 
respondent on file, or required to be filed, wit hthe Board; 
and 


3. All records, including all correspondence, reports, 
notes, minutes of meetings, memoranda, records of dis- 
cussions or conversations and other papers or writings re- 
lating to free passenger fares, hotel accommodations, or 
other things of substantial value given by respondent to 
shippers, exporters, consignees, or buyers or receivers of 
cargoes (or officers, directors, or employees thereof or mem- 
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bers of their immediate families) shipping on vessels of 
respondent; and 


Ir Is FurrHer Orperep, That respondent file with the 
Secretary of the Board not later than sixty (60) days after 
the date of service hereof, copies of all bills of lading and 
corresponding freight bills issued by respondent covering 
bundled and loose lumber transported from United States 
Pacific Coast ports to Callao, Peru, from July 1, 1959, to 
the present; and 


Ir Is FurrHer Orperep, That the records and documents 
supplied by respondent in response hereto shall be sub- 
scribed under oath by its chief official, and that the person 
subscribing the response hereto shall specify his title and 
verify the completeness and accuracy of the response. 


By order of the Federal Maritime Board. 


James L. Pimper 
Secretary’’ 
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IN THE 
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No. 15,824 


Aneto Canapian Surprinc Company, Limirep, ET AL, 
Petitioners, 


Vv. 


FeperaL Maritime Boarp and Unirep States oF AMERICA, 
Respondents. 


No. 15,825 


*‘Trauia’’? Socteta Per Azionr D1 Navicazions—GeENoa 
(Irauian Line), Petitioner, 


Vv. 


FeperaL Maritmme Boarp and Unrrep Srares oF AMERICA, 
Respondents. 


Nos. 15,870; 15,952 


Paciric/West Coast or SourH AMERICA CONFERENCE, ET AL., 
Petitioners, 


Vv. 


FeperaL Maritrme Boarp and Unirep States or AMERICA, 
Respondents. 


Consolidated Petitions for Review of Orders of the Federal 
Maritime Board 


REPLY BRIEF OF PETITIONERS 


INTRODUCTORY STATEMENT 


Contrary to the Court’s prehearing order of October 11, 
1960, respondents have filed a single brief under the caption 
Montship Lines Limited, et al., Petitioners v. Federal 
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Maritime Board and United States of America, Respond- 
ents, Docket No. 15,783 et al., which purports to cover the 
respondents’ position with respect to all pending cases 
involving the Federal Maritime Board’s Section 21 orders. 


In this single brief, respondents make no effort to deal 
with many of the significant factual distinctions between 
the Federal Maritime Board’s so-called ‘‘all agreements”’ 
Section 21 order and the so-called ‘‘special’’ orders. It 
appears that respondents take the rather surprising and 
plainly unsupportable position that any order the Board 
issues under Section 21 of the Shipping Act, 1916 is valid 
regardless of its content and regardless of its purpose so 
long as the Board simply announces that it is pursuing its 
statutory duties. Accordingly, Part I of this reply brief 
of petitioners is addressed to the respondents’ general 
theory of the Board’s authority under Section 21 as well 
as the inadequate arguments advanced by respondents to 
support the ‘‘special’’ orders. Part II is addressed to the 


argument of the Federal Maritime Board that certain 
petitioners are time barred. 


ARGUMENT 
I 


Respondents’ Arguments in Support of the Board’s Section 21 
Orders Are Without Merit 


Respondents’ position is that Section 21 of the Shipping 
Act vests the Federal Maritime Board with the broadest 
conceivable authority to call for any document in the 
United States or abroad for any purpose related to its 
duties under the Act without stating its purpose. This 
position is unsupportable. Firstly, Section 21 itself cannot 
be read as giving the Board a special discovery device 
for the production of documents, and, in any event, it 
cannot be read as authority to call for documents located 
and regularly maintained abroad. Secondly, to the extent 
that Section 21 is properly used, the Board must in making 
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its demands for information state clearly and specifically 
the purpose for which it seeks the information. It has 
not done so. 


Section 21 was designed to require the filing of informa- 
tion, not the production of documents. The Board itself, 
until the current rash of Section 21 orders, consistently 
used Section 21 as a means of obtaining information and 
not as a discovery device for the production of documents. 
See, e.g. Isbrandtsen-Moller Co. v. United States, 300 U.S. 
139 (1937); American Union Transport v. United States, 
55 F. Supp. 682 (S.D.N.Y. 1943). The Board has cited no 
previous instances where this section has been used as the 
basis of an order for the production of documents and 
petitioners are aware of no such instance. 


That Section 21 properly relates to the filing of informa- 
tion is demonstrated by the description contained in the 
section of what may be called for by the Board, which 
reads: ‘‘. . . a periodic or special report . . .”? “‘. .. 
any account, record, rate or charge .. .’’? or “*. . . any 
memorandum of facts and transactions’’. Clearly the 
use of the words ‘‘report’? and ‘‘memorandum’’ con- 
templates the filing of information, not the production of 
documents. The words ‘‘account, record, rate or charge’’ 
when read together, as they should be read, would plainly 
seem to mean bookkeeping or statistical information. It is 
not reasonable to pick out the word ‘‘record’’ from this 
clause or the phrase ‘‘memorandum of transactions’’, 
equate them with documents of any kind in the files of 
carriers, and then assert that any piece of paper must be 
submitted upon the Board’s demand. 


Nor is it reasonable, as contended by respondents, to 
read the second paragraph of the section as support for 
their position that documents of any kind can be reached 
by a Section 21 order. This paragraph states in pertinent 
part that ‘‘whoever wilfully falsifies, destroys, mutilates 
or alters any such report, account, record, rate, charge or 
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memorandum . . .’’ shall be guilty of a misdemeanor. The 
reference to destruction, mutilation and alteration when 
read with the section as a whole does not mean that 
Congress intended to require the filing of actual file copies 
of papers of whatever nature. Elsewhere in the Act 
where Congress clearly had in mind the submission of 
papers directly from carriers’ files, it empowered the 
Board to require by subpoena ‘‘the production of books, 
papers and other evidence.”’ 


Respondents seek a determination that Section 21 
authorizes the Board not only to require submission of 
documents within its territorial jurisdiction but also 
documents regularly maintained abroad in the home offices 
of foreign carriers. Assuming arguendo that documents 
as such can be required to be filed under Section 21, it 
does not follow that the Board can lawfully demand foreign 
carriers to search their files abroad and produce documents 
demanded by the Board. 


Respondents assert that the Board could not effectively 
carry out its responsibilities under the Shipping Act 
without the ability to reach foreign documents in the 
manner attempted here. Indeed, respondents warn that the 
Act would be ‘“‘wholly ineffectual’. This warning is 
plainly false since the Act has been administered under no 
apparent handicap for over 45 years without issuance of 
an order requiring production of documents from foreign 
countries. In the present proceedings the Board has not 
shown a need for such documents, a requirement which is 
normally imposed by the courts even as to grand jury 
subpoenas. See, e.g., In re Investigation of the Shipping 
Industry, Mise. 5-60 (D.D.C. 1960). Here the subject 
orders were issued without hearing or notice, so there was 
obviously no finding or determination by the Board that 
the documents located abroad are essential at this time in 
pursuit of the Board’s ill defined duties. 


Respondents cannot properly rely on S.E.C. v. Minas de 
Artemisa, 150 F.2d 215 9th Cir. 1945) as support for the 
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Board’s asserted extraterritorial power. There the Court 
upon application by the S.E.C. ordered a Mexican corpora- 
tion to comply with an S.E.C. subpoena calling for the 
production of documents in Mexico concerning the sale 
of securities in the United States. The Mexican corpora- 
tion was wholly owned by an American corporation which 
was in turn owned by an American citizen on whom the 
S.E.C. subpoena was served. Thus it is obvious that the 
court sought to plug what it termed a ‘‘loophole’’ whereby 
documents concerning a purely domestic transaction could 
be intentionally placed beyond the reach of the commis- 
sion. The present Section 21 order directed to foreign 
carriers concerning transactions occurring abroad are 
plainly a different matter. Moreover, the Board has made 
no showing of jurisdiction and has made no determination 
that the documents are necessary to the discharge of its 
duties. 


Respondents also rely on the statement of the Second 
Cireuit in Kerr Steamship, Inc., et al. v. United States, 
Nos. 26,334, 26,429 (2nd Cir. 1960), to the effect that since 
the Board has power to examine a witness found in the 
United States as to what has been agreed abroad that 
it may compel production of a copy of the agreement. 
This reasoning is erroneous since there is a valid distinc- 
tion between such an inquiry and the production of the 
document from abroad. For the Board to interrogate a 
witness (presumably subpoenaed in an _ investigation 
instituted on the Board’s own motion pursuant to 
Section 22) constitutes a lawful pursuit by the Board of 
its expressly delegated authority to determine by hearing 
violations of the Act. The individual witness, or a cor- 
poration may also be compelled by subpoena within the 
limits prescribed by Section 27 of the Act to submit docu- 
ments in his or its control, possession or custody which 
are relevant to the inquiry. But it does not reasonably 
follow that under Section 21 which is silent as to production 
of any documents, the Board may lawfully call for docu- 
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ments abroad. The subpoena power is expressly delegated 
to the Board. The power under Section 21 which the 
Board seeks to assume must be pulled out of thin air. 
Evidently the Second Circuit accepted the Board’s 
erroneous argument that since the Board allegedly needs 
the power to lawfully demand documents abroad that it 
should have it. 


The Board’s argument disregards the basic issue of 
whether the Act delegates this power to the Board. 
Obviously, no agency can assume greater power than that 
which is delegated to it by Congress, and as the Supreme 
Court has said: 


‘Legislation introducing a new system [of regulation] 
is at best empirical, and not infrequently administra- 
tion reveals gaps or inadequacies of one sort or another 
that may call for amendatory legislation. But it is no 
warrant for extending a statute that experience may 
disclose that it should have been more comprehensive.”’ 


Addison v. Holly Hill Fruit Products, 322 U.S. 607, 
617 (1944). 


Here, if the statute itself is considered, it seems clear 
that on the basis of sound statutory construction, Section 21 
cannot be read as a discovery device in the first place, and 
most certainly not as the grant of extraterritorial 
authority over documents in the files of foreign carriers in 
their home offices. 


When Section 21 was framed, Congress was aware of 
the international complications inherent in any regulation 
of international shipping and therefore framed the 
Shipping Act to provide a scheme of minimum regulation. 
See House Committee on Merchant Marine and Fisheries, 
H.R. Rep. No. 659, 64th Cong., 2nd Sess., Vol. 4, pp. 307- 
14, 415-421. The Board’s predecessor, the United States 
Maritime Commission, expressed this policy of minimum 
regulation in the Report of Delegates to the United States 
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Inter-American Maritime Conference (Wash. 1941) as 
follows: 


“‘Tt has been the policy of the United States to subject 
carriers engaged in the foreign trade of the United 
States to as few restrictions as possible in respect to 
their freight rates and shipping practices. Regulatory 
control has been established only when the public 
welfare has seemed to require it and then has been kept 
to a minimum although general supervision has been 
maintained for the purpose of preventing and cor- 
recting, insofar as possible, unfair practices.’’ Report, 
p. 31. 


Thus, it would seem reasonable to assume that Congress 
deliberately refrained from giving the Board the authority 
to compel foreign lines to search their files abroad and dis- 
gorge documents under a Section 21 order which might or 
might not have any relevance to activities affecting 
American commerce. The overwhelming number of 
diplomatic protests filed by foreign governments against 


the Board’s present efforts to reach documents within the 
territorial jurisdiction of these governments demonstrates 
the problem of international complications which Congress 
may well have foreseen. 


Moreover, Congress itself in its original investigation of 
the shipping industry of 1912-1914 did not seek to compel 
foreign carriers to produce documents from abroad. In 
this investigation, the House Merchant Marine and 
Fisheries Committee sent a ‘‘Schedule of Inquiries’’ to all 
shipping lines, domestic and foreign, asking for reports 
and documents to be submitted under oath. Although the 
Committee enjoyed subpoena power, it did not seek to 
demand documents of foreign lines located abroad. 
Instead, it sought the help of United States diplomatic 
representatives abroad to secure such papers. See House 
Comm. on Merchant Marine and Fisheries, H.R. Rep. 
No. 659, 64th Cong. 2d Sess., Vol. 4, pp. 3, 294. Similarly, 
an original inquiry into practices of the shipping industry 
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by a Congressional Committee of the 86th Congress called 
for documents and witnesses in the United States but not 
abroad. See Hearings of the Anti-trust Subcommittee, 
Committee on the Judiciary, H.R. Rep. 86th Cong., Vol. 1, 
p. 9. Thus it is unreasonable to argue, as the Board does, 
that the Congress delegated greater powers to the Board 
than it believed the Congress itself could or should exercise 
over foreign steamship lines engaged solely in international 
trade between this country and other independent nations. 


Had Congress intended that the Board could lawfully 
require a foreign carrier by the issuance of a Section 21 
order to search its files abroad and bring into the United 
States whatever papers are demanded, certainly Congress 
would have said so in specific terms. The only place in the 
Act where Congress specifically dealt with the production 
of documents it stated that documents could be demanded 
*‘from any place in the United States’’. Equally clear 
language could have been used in Section 21; for example, 
Congress could have said that the Board may require the 


production of documents ‘‘from any place in the world’’. 
The fact that such language was not there used is a sound 
basis for decision that if the Board wants and actually 
needs the authority to reach documents abroad under 
Section 21, it should address its plea to Congress. 


The Section 21 orders now under review are defective 
for the further reason that the Board has failed adequately 
to state the purpose or purposes of the orders so that the 
relevance of what is required of petitioners can be deter- 
mined. 

Respondents erroneously assert that the statement of 
purpose embodied in the ‘‘all agreements’’ order is legally 
sufficient. The fact is that the order reveals no purpose 
whatsoever. Alternatively, respondents assert that the 
order is an ‘original inquiry’’ which requires no specifica- 
tion of purpose relying on United States v. Morton Salt, 
338 U.S. 632 (1950). This assertion is equally erroneous 
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since Morton Salt does not in any way support the Board’s 
position that it can in all respects assume the role of a 
grand jury. 

It is significant to recall that the private parties in 
Morton Salt did not raise any objection before the Com- 
mission or the court that the Commission’s order failed 
to state a purpose. Indeed, the purpose was fully revealed 
at the outset as an effort to obtain additional and highly 
particularized reports to show compliance with a par- 
ticular court decree ordering the parties to cease and 
desist from stated practices in connection with the pricing, 
producing and marketing of salt.. The parties objected to 
the order on the grounds that its obvious and stated 
purpose was not legitimate and that in any event the 
demands were too broad in scope. The Court’s decision 
which sustained the Commission’s order was not therefore 
even concerned with the power of an agency to require 
information for unannounced reasons. The Court likened 
an agency to the grand jury in order to express the thought 
that agencies have broad investigative powers, but the 
Court did not say or imply that this power can be 
exercised without adequate notice of what the agency seeks 
to accomplish so that the courts can test whether the 
purpose is legitimate and whether the information called 
for is relevant thereto. Thus it seems that Morton Salt 
cannot be read as impairing the earlier decision of the 
Supreme Court in Jones v. Security and Exchange Com- 
mission, 298 U.S. 1 (1936), in which the Court declared 
that ‘‘an investigation not based upon specific grounds 
is quite as objectionable as a search warrant not based upon 
specific statements of fact . . .”? 298 U.S. at 27. 


The decision in Watkins v. United States, 354 U.S. 178 
(1957), is the most recent declaration by the Supreme 
Court that all governmental demands issued under penal 
compulsion must be made together with a statement of 
the purpose for which the demand is made. This case 
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cannot be distinguished, as respondents have attempted to 
do, on the basis that it involved an individual rather than 
a corporation. The Court in Watkins was not concerned 
as such with individuals’ rights of privacy or First Amend- 
ment guarantees. It was concerned with the standards of 
fairness guaranteed by the Fourth and Fifth Amendments 
to the Constitution which apply to corporate entities as well 
as individuals. The Court stated that ‘‘fundamental fair- 
ness’? requires that any investigative body state the 
“‘subject under inquiry . . . and the manner in which the 
propounded questions are pertinent thereto.”’ 354 US. at 
214-215. 


Such a requirement would not be an unreasonable burden 
for the Federal Maritime Board. In fact, it seems that in 
issuing the orders under review the Board made no effort 
to apprise the petitioners of the Board’s purposes. The 
‘¢all agreements’’ order is completely devoid of any state- 
ment of purpose whatsoever and in the ‘‘special’’ orders the 
only expression of purpose is the trite and uninformative 
statement that the information requested is ‘‘in effectua- 
tion in the public interest of the Board’s regulatory duties 
under the Act.’’ 


With respect to the ‘‘special’’? orders, the Board 
announced after issuing the orders that it was investigating 
particular suspected violations of the Act. If this is the 
case, it seems abundantly clear that the only lawful course 
for the Board is to institute an investigation under 
Section 22 of the Act which expressly authorizes the Board 
on its own motion to ‘‘investigate any violation of [the 
Act]’’. Surely Congress did not intend to give the Board 
its option to proceed under either Section 22 or Section 21, 
as the Board now argues. It is a settled principle of 
statutory construction that ‘‘When a statute limits a thing 
to be done in a particular mode, it includes the negative 
of any other mode.’’ Reliance Motor Car Co. v. Great 
Lakes Transit Corporation, 1 U.S.M.C. 794, 796 (1938), 
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citing Botany Worsted Mills v. United States, 278 U.S. 282 
(1928). But if the Board has such an option, which we 
deny, a proceeding under Section 21 should at least be 
subject to the same notice requirements of the Adminis- 
trative Procedure Act! which would be applicable to a 
Section 22 inquiry. In other words, by using Section 21 
to investigate particular violations of the Act, the Board 
cannot properly escape its obligation to set forth the 
matters of fact and law upon which it proceeds. If the 
Board is allowed to proceed without setting forth such 
matters, petitioners are deprived of their rights to test 
the legal sufficiency of the alleged offenses and to object 
on the grounds of relevancy and materiality to the produc- 
tion of the evidence demanded. 


An example of respondents’ efforts to avoid adequate 
notice to petitioners is found in the “‘special’’ Section 21 
order directed to Italian Line wherein the Board has failed 
to assert even a theoretical basis for assuming that freight 
adjustments made by Italian Line to Italian shippers in 
Italy may constitute a violation of the United States 
Shipping Act. 


It is important to note that respondents have improperly 
implied that freight adjustments or rebates as such are 
illegal. Rebates are prohibited in interstate transporta- 
tion where rates are required by law to be filed with an 
administrative agency and upon filing become the only 
lawful rates. See, e.g. Interstate Commerce Act, c. 104, 
24 Stat. 380, 49 U.S.C. §6. However, rates are not re- 
quired to be filed by water carriers in international trade 
and the lawful rates are those made by contract. See, e.g. 
North German Lloyd v. Elting, 96 F.2d 48 (2d Cir. 1938). 
Thus, a rebate is legal so long as it is not deferred within 


1Section 5(a) of the Administrative Procedure Act provides that with 
respect to agency hearings in cases of adjudication instituted by the agency 
involved, the persons entitled to notice shall be informed of the matters of 
fact and law asserted. 5 U.S.C. § 1005(a), 60 Stat, 237 (1946). 
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the meaning of Section 14 of the Shipping Act or does not 
result in unjust discrimination or undue or unreasonable 
preference between American shippers, consignees or ports. 
See, e.g. Rates from U.S. to Philippine Islands, 2 U.S.M.C. 
534, 543 (1941); Rates of Garcia, 2 U.S.M.C. 615, 617 
(1941) ; Ambler v. Bloedel Donovan Lumber Mills, 68 F.2d 
268 (9th Cir. 19383). The Board, however, has failed to 
allege that it even suspects that the alleged rebates which 
it seeks to investigate are prohibited by the Shipping Act. 


The Board simply proclaims that the Italian Line 
Section 21 order is limited to transactions in the com- 
merce of the United States and within the Board’s 
regulatory jurisdiction. The Board adds that it has not 
asked for records of any transactions relating to ship- 
ments outside such commerce. However, this cannot be 
determined on the face of the order nor is there even any 
recital to this effect in the order. In the trade from Italy 
to the United States, it is obvious that not all transac- 
tions in that trade which occur abroad have any direct 
consequences on the ‘‘commerce of the United States’’. If 
not, then the decided cases plainly indicate that the 
Shipping Act would not apply to such transactions and the 
Board would have no power to regulate them. See, e.g., 
Hecht, Levis & Kahn, Inc. v. Isbrandtsen Company, 3 
F.M.B. 798 (1950); United States v. Alcoa, 148 F.2d 416, 
443 (2d Cir. 1945). If the Board has no power to regulate 
it has no proper concern to investigate. When the purpose 
of an investigation is not merely to get information but 
to produce a regulatory result as in the case of the Italian 
Line order, the power of investigation is necessarily 
limited by the scope of the power to regulate. See, e.g., 
Endicott Johnson Corp. v. Perkins, 317 U.S. 501, 509 
(1943) ; Davis, 1 Administrative Lan, § 3.10. 


Respondents declare it is for them to determine whether 
the transactions being investigated have ‘‘regulatory 
consequence”’ and thus a legitimate object of investigation. 
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This is true, but respondents miss the point. As urged in 
petitioners’ opening brief, if the Board has evidenciary 
or even theoretical grounds for assuming there is a ‘‘most 
direct and deleterious effect on the commerce of the United 
States’’, such grounds should be set forth because on the 
face of the order, as it now stands, it is inconceivable that 
freight adjustments made by an Italian company to Italian 
shippers in Italy presents a matter over which the Board 
has any regulatory authority.” 


Accordingly, it seems reasonable to hold that unless the 
Board states the basis for its regulatory jurisdiction, the 
Board is acting beyond its authority by investigating 
transactions which do not prima facie constitute violations 
of the Shipping Act. 


In terms of fundamental fairness, the present orders of 
the Board not only lack adequate notice but also lack the 
precise and clear demands which would enable petitioners 
to determine with exactitude what is required to be sub- 
mitted. Apparently, the Board does not disagree with the 
holding in United States v. St. Regis Paper Co., 181 F. 
Supp. 862 (S.D.N.Y. 1960), to the effect that orders that 
must be complied with under the penal sanction must be 
clear and specific. Respondents, however, merely assert 
that the Board’s orders ore not comparable to the order 
which the Court in the St. Regis Paper Co. case held in- 
valid in part; but, all it takes is a reading of the Board’s 
orders for anyone to see that the description of documents 
called for in the orders is not ‘‘so crystal clear as to leave 
no room for confusion’’. Accordingly, the Board’s orders 
under the standard announced in the St. Regis Paper Co. 
case should be declared invalid on the grounds of vagueness. 


2¥For the first time in these proceedings, respondents raise in their brief 
that consignees in the trade from Italy to the United States may have received 
freight adjustments. It is readily conceded that unjust discrimination between 
American consignees would directly affect the commerce of the United States 
and would be subject to the Board’s regulation, but the order directed to 
Italian Line plainly relates only to transactions involving Italian shippers. 
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Petitioners’ Petitions for Review Were Timely-Filed Within the 
Meaning of Section 4 of the Review Act of 1950 


On July 5, 1960 the Board filed a motion to dismiss the 
petitions for review in cases No. 15,824 (Anglo-Canadian 
Shipping Co., et al.) and No. 15,825 (‘‘Italia’’ Societa per 
Azioni di Navigazione—Genoa (Italian Line)) on the 
ground that they were not filed within the proscribed 60-day 
period under Section 4 of the Review Act of 1950 
(5 U.S.C. § 1034). The petitioners in these cases and the 
Department of Justice opposed the Board’s motion, and 
after the submission of all arguments, this Court denied 
the motion without prejudice to its renewal at the time of 
the hearing on the merits. 


In Part IV of its brief, the Board renews its objection 
that certain of the petitioners? and intervenors* are time- 
barred and are consequently ‘‘out of court’’. In spite of 
this Court’s recent opinion in Outland, et al. v. Civil Aero- 
nautics Board, No. 15,489 (decided October 27, 1960), the 
Board in renewing its position, has chosen to rely upon its 
previously submitted contentions which are appended to 
its brief in the form of moving papers and supporting 
memoranda, thus augmenting its already 88-page brief 
by another 20 pages. In addition to the resubmission of old 
argument, however, the Board’s brief also contains an 
attack on this Court’s decision in Outland. 


Petitioners’ arguments in opposition to the Board’s 
request for dismissal are set forth in the memoranda 
previously filed in cases Nos. 15,824 and 15,825, copies of 


3 The arguments made in this Part apply to the petitioners in cases Nos. 
15,824, 15,825, 15,879 and 15,880. 


4 The arguments made in this Part also apply where applicable to intervenor 
Wegal, A.B. (Totem Line) which filed notice of intervention in case No. 15,802 
on September 12, 1960. On November 10, 1960, counsel filed on behalf of inter- 
venor Wegal in case No. 15,802, a statement (in lieu of a brief) concurring 
with the brief filed by counsel for other similarly situated intervenors. 
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which are set forth in Appendix A hereto for the Court’s 
convenience. In summary, it is petitioners’ primary posi- 
tion that since the Board’s supplemental orders® not only 
denied petitioners’ motions before the Board, but fur- 
ther ordered petitioners to comply within a specified time 
with the Board’s original orders, a new and independent 
demand was thereby created, thus imposing upon peti- 
tioners burdens at least comparable to those imposed by 
the Board’s original orders; and that by recognizing the 
Board’s supplemental orders as new and independent 
demands, final in themselves, the Court would thereby 
foster the well-established doctrine of exhaustion of ad- 
ministrative remedies, thus reducing the number of ap- 
peals taken from agency action, and eliminating questions 
of prematurity and the consequent needless filing of 
‘‘protective’’ petitions. 


The Board has offered no plausible arguments against 
the Court holding as it should that the subsequent orders 
are, in substance, new, appealable orders. Accordingly, 


since each of the petitions herein was in fact timely filed 
within 60 days from the date of entry of each of the sub- 
sequent Board orders, no issue of timeliness is presented. 


The Board argues that (1) the petitioners filed motions 
for reconsideration of the Board’s Section 21 orders and 
that (2) the subsequent orders of the Board were merely 
denials of the motions for reconsideration. Upon this 
premise, the Board would have the Court conclude that 
the 60 day period proscribed by the Review Act was not 
tolled. However, even if the Board’s premise is accepted 
for purposes of argument, the Court’s recent decision in 
Outland is controlling. There the Court said: 


‘‘We hold that when a motion for rehearing is made, 
the time for filing a petition for judicial review does 
not begin to run until the motion for rehearing is 
acted upon by the Board.’’ 


5 See Appendix ‘‘B’’ hereto. 
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The Board’s efforts to have the Court distinguish Outland 
or re-examine it are without any merit whatsoever. In 
Outland the Court cited and reviewed all of the pertinent 
cases, seriously weighed both sides of the argument, and 
emphatically declared its views against the contentions 
which the Board here asserts. 


Finally, we come to the Board’s repeated contention 
that even if Outland were controlling, petitioners (except 
for petitioners in case No. 15,824) are still time-barred by 
reason of the fact that their motions before the Board 
were filed out of time. This contention is erroneous be- 
cause even though petitioners’ motions were filed after 
the 30-day period as prescribed by Rule 16 of the Board’s 
Rules of Practice and Procedure, they are nonetheless 
entitled to be regarded as timely filed. 


Petitioners’ motions to cancel were filed not pursuant 
to Rule 16 but pursuant to Rule 5(0) of the Board’s Rules. 
Unlike Rule 16, Rule 5(0) was intended to apply to the 
filing of motions which seek initial agency relief, even 
though this Court may decide that such motions should 
be treated in the nature of ‘‘petitions for reconsideration’’ 
for purposes of appeal under Section 4 of the Review Act. 
On the other hand, Rule 16 expressly contemplates a re- 
opening, rehearing, reargument, or reconsideration only 
‘‘after opportunity for hearing’’» As we have argued 
before, this Rule presupposes (a) the existence of a prior 
proceeding involving an initial hearing, and (b) a supple- 
mental hearing which is to follow the filing of a petition 
for reconsideration. There is no doubt, therefore, that 
Rule 16, conceived for the purpose of giving aggrieved 
persons ‘‘a second chance’’, is totally inapplicable to the 
motions for cancellation filed herein. 


If for the sake of argument Rule 16 is to be deemed 
applicable in the present situation, then it is believed that 
the Board, in any event, is now precluded from asserting 
that its provisions have been violated. For one reason, 
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the Board is hardly in a position to complain that peti- 
tioners have disregarded these procedural requirements 
when the obvious fact is that the Board itself has failed 
to accord the particular ‘‘hearings’’ which the Rule con- 
templates and which are prerequisite to its application. 


There is another reason why the Board’s 30-day rule 
should not be invoked here, even if applicable. In all 
instances, the Board accepted for filing petitioners’ 
motions in apparent disregard of its own purportedly 
applicable rules, considered and entertained them on their 
merits, and by subsequently issued orders summarily 
denied them. Under these circumstances, even should 
Rule 16 ordinarily apply, it would be improper and in- 
equitable for the Board to assert it here. In the leading 
case, Bowman v. Loperena, 311 U.S. 262 (1940), the 
Supreme Court has resolved this question in petitioners’ 
favor where it declared thusly: 


“These circumstances enlarged the time for taking 
appeal from the order of adjudication. The filing of 
an untimely petition for rehearing which is not enter- 
tained or considered on its merits, or a motion for 
leave to file such a petition out of time, if not acted 
on or if denied by the trial court, cannot operate to 
extend the time for appeal. But where the court 
allows the filing and, after considering the merits, 
denies the petition, the judgment of the court as 
originally entered does not become final until such 
denial, and the time for appeal runs from the date 
thereof.’’? [Emphasis added] 311 US at 266. 


While petitioners are aware of this Court’s decision 
in Safeway Stores, Inc. v. Coe, 78 U.S. App. D.C. 19, 136 
F. 2d 771, 774 (1940), where Bowman was distinguished, 
and where it. was held that a late-filed petition for re- 
hearing did not suspend the running of time for appeal 
under the Federal Rules of Civil Procedure, it is per- 
fectly clear that this decision turned on Rule 6(b) of the 
Federal Rules which expressly forbade the enlargement 
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of time for taking any action under Federal Rule 59 
dealing with the subject of rehearing. In the present 
situation, however, no such barrier, express or implied, 
prevents the Board from doing so. Petitioners there- 
fore believe the holding in Safeway is inapplicable to 
the facts here which are in harmony with Bowman, and 
that Safeway’s inapplicability becomes particularly evident 
when it is realized that Board Rule 7(c) permits the en- 
largement of time for the filing of any pleading, either in 
time or out of time, and that Board Rule 16 (the Board’s 
30-day rule) expressly permits the enlargement of time 
for filing a petition for reconsideration. Thus, unlike the 
limitations imposed under the Federal Rules in Safeway, 
the Board is under no similar restraint, and may under its 
own rules freely enlarge the time for any filing. Accord- 
ingly, the reasoning of the Supreme Court in Bowman is 
applicable here and supports a decision that the motions 
filed with the Board more than 30 days from the issuance 
of the Section 21 orders must be deemed as timely-filed 


since the Board accepted the motions and decided them on 
their merits. 


CONCLUSION 


Since respondents have not demonstrated any valid 
basis to support the Board’s Section 21 orders, the Court 
should declare the orders invalid and set them aside. 


The Board’s lone effort to have the Court dismiss certain 
of the petitions as time barred is without merit. All such 
petitions were timely-filed and the Court should so hold. 


Respectfully submitted, 


Granam James & Rote 
Cuautmers G. Granam 
Leonagp G. James 
Roszert L. Harmon 
Cuanies F. Warren 


December 30, 1960 Attorneys for Petitioners 
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APPENDIX “A” 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15824 


Ancuo Canapian Surprinc Company Lurrep, ET AL, 
Petitioners 


v. 
Unrrep Srates, et au., Respondents 


Opposition to Motion to Dismiss Petition for Want 
of Jurisdiction 


Inrropuctory SraTEMENT 


The purpose of this memorandum is to oppose the 
Board’s motion to dismiss filed herein on July 5, 1960. 
The gist of the Board’s contentions is that petitioners’ 
petition for review filed herein on June 14, 1960 was not 
timely filed, or that it was filed after the sixty-day statutory 
period provided for by the Review Act of 1950 (5 U.S.C. 
1034). In arriving at this conclusion, the Board has 
assumed that petitioners’ appeal is from the entry of its 
original order of February 26, 1960, rather than from 
its supplemental order of May 18, 1960, and that petitioners’ 
motion to cancel,! even though timely filed with the Board, 
was insufficient to toll the running of the statute. Thus, 
the Board argues that its order of February 26 cannot 
be deprived of its finality by the filing of the equivalent 
of a petition for rehearing. Under this theory, petitioners 
obviously would be deprived of their right of judicial 
review. 


Petitioners believe that these erroneous assumptions 
have led the Board to the wrong conclusion. Petitioners 
will therefore seek to show that they have never sought 


1In its memorandum filed on July 5, 1960, the Board without elaboration 
treats petitioners’ motion to cancel as a petition for reconsideration. 
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appeal from the Board’s order of February 26, and that 
further their motion to cancel is not to be likened to a 
petition for rehearing. If, however, the Court were to find 
that it should be, petitioners additionally submit that the 
Board’s analysis of the law as it pertains to the issue 
here is incorrect, is not the law in this Circuit, and should 
not be followed by this Court in any event. Before passing 
to these arguments, we note that the Department of Justice 
in its memorandum filed herein on July 13, 1960 has reached 
a conclusion exactly opposite from that of the Board’s. 


Petrrioners’ Petrrion For Review Was Trvety Frep 
Wrrarin rae Sixty Day Lrurration Provipep For Unper 
THE Review Act or 1950 


The Board is laboring under a mistaken premise by 
assuming that petitioners’ petition for review was filed 
for the purpose of reviewing the Board’s order of February 
26, 1960. The prayer for relief in its petition makes it 
precisely clear that petitioners are seeking review of the 
Board’s supplemental order of May 18, 1960. They submit 
that this order, entitled ‘‘First Supplemental Order’’, 
is in itself a final reviewable agency order for it requires 
the filing of numerous of petitioners’ documents within a 
stipulated time (June 17, 1960), upon failure of which 
would subject them to a risk of incurring the statutory 
penalties prescribed by section 21 of the Shipping Act 
(46 U.S.C. §820). Since the petition for review was filed 
on June 14, 1960, it is apparent that it was filed within 
sixty days from the date of the entry of such order. This 
being the case, the remaining question is whether the 
Board’s supplemental order is the kind of agency order 
from which an appeal may be taken under the Review Act. 
We submit that it is for the following reasons: 


First It is cast in the same terms as any other review- 
able agency order. It is captioned ‘First Supplemental 
Order”’, in the space immediately below, it bears the fur- 


3a 


ther caption ‘‘Section 21 Order—West Coast of Italy to 
U.S. North Atlantic Trade’’, it recites the usual ‘‘whereas’’ 
clauses, and it contains the customary but necessary words 
of mandate, which read as follows: 


“Ir Is Orpgrep, that the motion is denied; and 


“Tr Is FurtHer Orperep, that respondents comply 
not later than June 17, 1960 with the Board’s order 
of February 26, 1960.’’ 


Second It is a reviewable agency order on its face 
since it imposes a new demand upon petitioners which is 
just as burdensome as that contained in the Board’s origi- 
nal order of February 26. It is therefore just as much of 
a final agency order from which an appeal may be taken 
as was the Board’s original order. By its terms, there 
is no doubt that petitioners know that they must respond 
to a new and independent Board demand. 


Third There is another compelling reason which lends 
support to the argument being made here. By holding that 
the Board’s order of May 18 is a new and independent final 
agency order, the Court would be fostering the well- 
established doctrine of exhaustion of administrative reme- 
dies. Such would certainly have some beneficial effect 
upon the number of appeals taken from agency action. 
But if the Review Act is to be limited to ‘‘originally 
entered’’ orders only, then questions of prematurity will 
inevitably arise, and prospective petitioners, being cog- 
nizant of the exhaustion problem, will forever be in doubt 
as to the procedure by which to perfect their right of 
appeal. Congress, having full knowledge of the doctrine 
calling for first resort to the administrative process, could 
not have intended by the passage of the Review Act to 
deprive persons aggrieved of agency action from their 
right to judicial review simply because they first sought 
to exhaust available agency remedies. At the time peti- 
tioners filed their motion to cancel with the Board, they 
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had every reason to believe that the Board might adopt 
all or some of their views, and direct that its order be 
cancelled, or at least modified. Thus, as a matter of sound 
and orderly administrative policy, petitioners considered 
it necessary and prudent to initially place these important 
issues before the Board for, at that time, the Board had 
not yet embarked upon its present policy of summary 
denials of any and all motions filed before it. 


For these reasons, petitioners conclude that the Board’s 
order of May 18 is a final agency order from which their 
appeal was timely made. 


ConTRaRy TO THE Boarp’s ASSERTIONS, PETITIONERS’ Morion 
to Cancet 1s Nor THE EQUIVALENT oF a Petition For 
RECONSIDERATION 


The cases which the Board has relied upon all involve 
petitions for rehearing. The Board has therefore ignored 
the differences between petitioners’ motion to cancel and 
a petition for rehearing or reconsideration, and for pur- 
poses of their motion, has treated the two kinds of plead- 
ings alike. The Board must understand that there are 
some very real differences. Under Rule 16 of its own 
Rules of Practice and Procedure, it has established the 
full machinery for the bringing of a petition for recon- 
sideration. Subparagraph (a) of this Rule reads in per- 
tinent part as follows: 


“‘Upon petition or its own motion, the Board may at 
any time after reasonable notice, reopen any proceed- 
ing under these rules for rehearing, reargument, or 
reconsideration and, after opportunity for hearing, 
may alter, modify, or set aside in whole or in part its 
report of findings or order therein if it finds such 
action is required by changed conditions in fact or 
law or by the public interest.’’ 


From the foregoing, it is apparent that Rule 16 presupposes 
(a) the existence of a prior proceeding involving an initial 
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hearing and (b) a supplemental hearing which is to follow 
the filing of the petition for reconsideration. Thus, the 
Board’s rules clearly contemplate both an initial agency 
hearing and a supplemental hearing on petition for recon- 
sideration. It is obvious that neither of these elements 
are present here. Petitioners’ motion therefore can hardly 
be called a petition for reconsideration especially since 
petitioners have neither been afforded the luxury of an 
initial hearing, or a rehearing, or any form thereof. It 
is thus clear that the Ninth Circuit in Consolidated Flower 
Shipments? and in Northwestern Marine Terminals® did 
not have before it a motion involving an initial request for 
cancellation of a questionable, ex parte agency order. Nor 
did it have before it facts indicating the summary denial 
of such a motion without the opportunity of hearing. 
Under the circumstances, if the construction given to sec- 
tion 10(¢c) of the Administrative Procedure Act (5 U.S.C. 
1009(c)) by the Ninth Circuit in the above cases is correct, 
which we do not believe to be the fact, it should not be 


dispositive of the issues here for the reason that section 
10(c) was designed to relate solely to the kind of petitions 
which the Board had in mind when it modeled Rule 16. 
Hence, the Ninth Circuit cases cannot be deemed controlling. 


Tue WELL-EsTaBlisHeD Rute 1x Tus Cmcurr Tat a 
Trmety Petition For ReEconsmeration Tos THE 
Periop Wirain Wuice to Seek Jupicunt Review 
SHovutp Not Be Asanponep 


As we have sought to demonstrate, this is a case which 
involves a timely-filed appeal from a reviewable agency 
order. If, however, for the sake of argument, petitioners’ 
motion to cancel were to be considered as a petition for 
reconsideration of the Board’s order of February 26, which 


2 Consolidated Flower Shipments v. C.A.B., 205 F. 2d 449 (CA9, 1953). 


3 Northwestern Marine Terminals Assoc., et al. v. F.M.B., 218 F. 24 815 
(CA9, 1955). 
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it clearly is not, we believe the position of the Ninth 
Cireuit to be unsound and contrary to the holdings in this 
Circuit in Braniff Airways State Airlines’ and North 
Central Airlines It is moreover contrary to Waterman’ 
in the Fifth Circuit. Except for the Waterman case, 
to repeat these decisions, would serve no useful purpose. 
Suffice it to say that they are controlling in this Circuit, 
and stand for the proposition that the filing of a timely 
petition for rehearing before an administrative agency 
tolls the statutory period for purposes of appealing from 
agency action. In agreement is the Waterman case where 
the Fifth Circuit held as follows: 


‘“‘We think the motion, although it did not by the 
Board’s rules supersede or suspend the order, oper- 
ated to retain the Board’s authority over the order 
so that the order overruling the motion should be 
taken as the final ‘entry of such order’ intended by 
the statute to start the running of the sixty-day period 
for judicial review.’’ (citing Braniff) 


Except for Braniff, which was decided before enactment 
of the Administrative Procedure Act, each of these cases 
was decided after its enactment without mention of section 
10 (c), although in State Airlines the relevance of the 
provision was considered and rejected. Whatever the law 
may be on this point, it is submitted that nothing can be 
found in the legislative history of this statute which would 
dictate a conclusion different from the result arrived at in 
these decisions, for the most that Congress sought to 
achieve when it enacted this provision was to clarify the 
point that the filing of a petition for rehearing or recon- 


4 Braniff Airways v. C.A.B., 79 App. D. C. 341, 147 F. 24 152 (1945). 


5 State Airlines v. C.A.B., C-A.D.C. 9604, dismissed September 3, 1947, not 
reported. 


6 North Central Airlines, Inc. v. C.A.B., 105 U.S. App. D. C. 207, 265 F. 
2d 581. 


7 Waterman S.S. Corp. v. C-A.B., 159 F. 24 828 (C.C.A. 5—1947). 
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sideration was not an essential step to the attainment of 
judicial review. The history of this statute simply does 
not permit the Board properly to draw the conclusion that 
10(¢) was designed for purposes of determining time limita- 
tions upon judicial appeals. 


Abandonment of the already well-established rule in 
this Circuit in favor of the rule followed in the Ninth, 
would tend to undermine the practice universally followed 
of affording the agency ample opportunity to correct its 
mistakes. It would also lead to an inevitable increase in 
the number of appeals, thus disrupting orderly judicial 
procedures and defeating the agency’s own sense of re- 
sponsibility. In the interest of sound administrative 
procedures, petitioners respectfully submit that this Court 
should hold steadfastly to the principles it has previously 
announced. Otherwise, their only hope for relief will surely 
be lost to the summary demands of the Board. 


Respectfully submitted, 


Granam James & RotpH 


By Lerowarp G. James 
Roserr L. Harmon 
Cartes F. WarRen 


Dated: July 19, 1960 


Sa 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15825 


‘¢Trarra’”? Socrera PER Aztont Dr NavicazionE—GENOA 
(Iratran Live), Petitioner 


Vv. 
Unrrep Srares, et au., Respondents 


Opposition to Motion to Dismiss Petition for Want 
of Jurisdiction 


Inrropucrory STaTEMENT 


The purpose of this memorandum is to oppose the 
Board’s motion to dismiss filed herein on July 5, 1960. 
The gist of the Board’s contentions is that petitioner’s 
petition for review filed herein on June 14, 1960 was not 
timely filed, or that it was filed after the sixty day statutory 
period provided for by the Review Act of 1950 (5 U.S.C. 
1034). In arriving at this conclusion, the Board has 
assumed that petitioner’s appeal is from the entry of its 
original order of February 26, 1960, rather than from 
its supplemental order of June 2, 1960, and that petitioner’s 
motion to cancel, even though timely filed with the Board, 
was insufficient to toll the running of the statute. Thus, 
the Board argues that its order of February 26 cannot 
be deprived of its finality by the filing of the equivalent 
of a petition for rehearing. Under this theory, petitioner 
obviously would be deprived of its right of judicial review. 


Petitioner believes that these erroneous assumptions have 
led the Board to the wrong conclusion. Petitioner will 
therefore seek to show that it has never sought an appeal 
from the Board’s order of February 26, and that peti- 
tioner’s motion to cancel is not to be likened to a petition 
for rehearing. If, however, the Court were to find that 


1In its memorandum filed on July 5, 1960, the Board without elaboration 
treats petitioner’s motion to cancel as a petition for reconsideration. 
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it should be, petitioner additionally submits that the 
Board’s analysis of the law as it pertains to the issue 
here is incorrect, is not the law in this Circuit, and should 
not be followed by this Court in any event. Before passing 
to these arguments, we note that the Department of Jus- 
tice in its memorandum filed herein on July 13, 1960 has 
reached a conclusion exactly opposite from that of the 
Board’s. 


Perrrioner’s Petition For Review Was Timety Fen: 
Wrruin roe Srxty Day Limiration Proven For Unver 
THE Review Act or 1950 


The Board is laboring under a mistaken premise by 
assuming that petitioner’s petition for review was filed 
for the purpose of reviewing the Board’s order of Febru- 
ary 26, 1960. The prayer for relief in its petition makes 
it precisely clear that petitioner is seeking review of the 
Board’s supplemental order of June 2, 1960. We submit 
that this order is in itself a final, reviewable agency order 
for it requires the filing of certain of petitioner’s docu- 
ments within a stipulated time (June 17, 1960), upon 
failure of which would subject petitioner to a risk of 
incurring the statutory penalties as prescribed by section 
21 of the Shipping Act (46 U.S.C, §820). Since the petition 
for review was filed on June 14, 1960, it is apparent that 
it was filed within sixty days from the date of the entry 
of such order. This being the case the remaining question 
is whether the Board’s supplemental order is the kind 
of agency order from which an appeal may be taken 
under the Review Act. We submit that it is for the follow- 
ing reasons: 


First It is cast in the same terms as any other review- 
able agency order. Like the Board’s order of February 
26, it is captioned ‘‘Section 21 Order—West Coast of 
Italy to U. S. North Atlantic Trade’’, it recites the usual 
‘‘whereas’’ clauses, and it contains the customary but 
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necessary words of mandate, which language reads as 
follows: 


‘‘Iy Is OnpErep, that the motions are denied; and 
“Tr Is FurtHer ORDERED, that respondents comply not 


later than June 17, 1960 with the Board’s order(s) of 
February 26, 1960.”’ 


Second It is a reviewable agency order on its face since 
it imposes a new demand upon petitioner which is just 
as burdensome as that contained in the Board’s order of 
February 26. It is therefore just as much of a final agency 
order from which an appeal may be taken as is the Board’s 
original order. By its terms, there is no doubt that peti- 
tioner knows that it must respond to a new and independent 
Board demand. 


Third There is another serious, compelling reason which 
lends support to the argument being made here. By holding 
that the Board’s order of June 2 is a new, and independent 
final agency order, the Court would be fostering the well- 
established doctrine of exhaustion of administrative reme- 
dies. Such would certainly have some beneficial effect 
upon the number of appeals taken from agency action. 
But if the Review Act is to be limited to ‘‘originally 
entered’’ orders only, then questions of prematurity will 
inevitably arise, and prospective petitioners, being cog- 
nizant of the exhaustion problem, will forever be in doubt 
as to the procedure by which to perfect their right of appeal. 
Congress, having full knowledge of the doctrine calling for 
first resort to the administrative process, could not have 
intended by the passage of the Review Act to deprive per- 
sons aggrieved of agency action from their right to judicial 
review simply because they first sought to exhaust avail- 
able agency remedies. At the time petitioner filed its 
motion to cancel with the Board, petitioner had every 
reason to believe that the Board might adopt all or some 
of its views, and direct that its order be cancelled, or at 
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least modified. Thus, as a matter of sound and orderly 
administrative policy, petitioner considered it necessary 
and prudent to initially place these important issues before 
the Board for, at that time, the Board had not yet embarked 
upon its present policy of summary denials of any and all 
motions filed before it. 


For these reasons, petitioner concludes that the Board’s 
order of June 2 is a final agency order from which its 
appeal was timely made. 


ConrTrary TO THE Boarp’s Assertions, Perrrioner’s Motion 
to CanceEL 1s Nor THE HQUIVALENT OF A 
PETITION FOR RECONSIDERATION 


The cases which the Board has relied upon all involve 
petitions for rehearing. The Board has therefore ignored 
the differences between petitioner’s motion to cancel and a 
petition for rehearing or reconsideration, and for purposes 
of its motion, has treated the two kinds of pleadings alike. 
The Board must understand that there are some very real 
differences. Under Rule 16 of its own Rules of Practice 
and Procedure, it has established the full machinery for 
the bringing of a petition for reconsideration. Subpara- 
graph (a) of this Rule reads in pertinent part as follows: 


‘“‘Upon petition or its own motion, the Board may at 
any time after reasonable notice, reopen any proceed- 
ing under these rules for rehearing, reargument, or 
reconsideration and, after opportunity for hearing, 
may alter, modify, or set aside in whole or in part its 
report of findings or order therein if it finds such action 
is required by changed conditions in fact or law or by 
the public interest.’’ 


From the foregoing, it is apparent that Rule 16 presupposes 
(a) the existence of a prior proceeding involving an 
initial hearing and (b) a supplemental hearing which is 
to follow the filing of the petition for reconsideration. 
Thus, the Board’s rules clearly contemplate both an 
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initial agency hearing and a supplemental hearing on 
petition for reconsideration. It is obvious that neither of 
these elements are present here. Petitioner’s motion there- 
fore can hardly be called a petition for reconsideration 
especially since petitioner has neither been afforded the 
luxury of an initial hearing, or a rehearing, or any form 
thereof. It is thus clear that the Ninth Cireuit in Con- 
solidated Flower Shipments? and in Northwestern Marine 
Terminals* did not have before it a motion involving an 
initial request for cancellation of a questionable, ex parte 
agency order. Nor did it have before it facts indicating the 
summary denial of such a motion without the opportunity 
of hearing. Under the circumstances, if the construction 
given to section 10 (c) of the Administrative Procedure Act 
(5 U.S.C. 1009 (c)) by the Ninth Cirenit in the above cases 
is correct, which we do not believe to be the fact, it should 
not be dispositive of the issues here for the reason that 
section 10 (¢c) was designed to relate solely to the kind of 
petitions which the Board had in mind when it modeled 
Rule 16. Hence, the Ninth Circuit cases cannot be deemed 
controlling. 


Tar WELL-EstaBLISHED RULE IN THIs CIRCUIT THAT A 
Timety Petition ror REconsmERATION TOLLS 
THE Periop WITHIN WHIcH To SEEK JUDICIAL 

Review SHovutp Not se ABANDONED 


As we have sought to demonstrate, this is a case which 
involves a timely-filed appeal from a reviewable agency 
order. If, however, for the sake of argument, petitioner’s 
motion to cancel were to be considered as a petition for 
reconsideration of the Board’s order of February 26, which 
it clearly is not, we believe the position of the Ninth 
Cirenit to be unsound and contrary to the holdings in this 


——. 


2 Consolidated Flower Shipments v. C.A.B., 205 F. 2d 449 (CA9, 1953). 


3 Northwestern Marine Terminals Assoc., et al. v. F.M.B., 218 F. 2d 815 
(CA9, 1955). 
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Circuit in Braniff Airways; State Airlines® and North 
Central Airlines’. It is moreover contrary to Waterman’ 
in the Fifth Circuit. Except for the Waterman case, to 
repeat these decisions, would serve no useful purpose. 
Suffice it to say that they are controlling in this Circuit, and 
stand for the proposition that the filing of a timely petition 
for rehearing before an administrative agency tolls the 
statutory period for purposes of appealing from agency 
action. In agreement is the Waterman case where the 
Fifth Circuit held as follows: 


‘“We think the motion, although it did not by the 
Board’s rules supersede or suspend the order, operated 
to retain the Board’s authority over the order so that 
the order overruling the motion should be taken as the 
final ‘‘entry of such order’’ intended by the statute 
to start the running of the sixty-day period for 
judicial review.”’ (citing Braniff) 


Except for Braniff, which was decided before enactment 
of the Administrative Procedure Act, each of these cases 


was decided after its enactment without mention of section 
10 (c), although in State Airlines the relevance of the pro- 
vision was considered and rejected. Whatever the law may 
be on this point, it is submitted that nothing can be found 
in the legislative history of this statute which would dictate 
a conclusion different from the result arrived at in these 
decisions, for the most that Congress sought to achieve 
when it enacted this provision was to clarify the point that 
the filing of a petition for rehearing or reconsideration was 
not an essential step to the attainment of judicial review. 
The history of this statute simply does not permit the 


4 Braniff Airways v. C.A.B., 79 App. D. C. 341, 147 F. 2d 152 (1945). 


5 State Airlines v. C.A.B., C.A.D.C, 9604, dismissed September 3, 1947, not 
reported. 


6 North Central Airlines, Inc. v. C.A.B., 105 U.S. App. D. C. 207, 265 F. 
2a 581. 


7 Waterman S.S. Corp. v. C.4.B., 159 F. 2d 828 (C.C.A. 5—1947). 
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Board properly to draw the conclusion that 10 (c) was 
designed for purposes of determining time limitations upon 
judicial appeals. 


Abandonment of the already well-established rule in this 
Circuit, in favor of the rule followed in the Ninth, would 
tend to undermine the practice universally followed of 
affording the agency ample opportunity to correct its mis- 
takes. It would also lead to an inevitable increase in the 
number of appeals, thus disrupting orderly judicial pro- 
cedures and defeating the agency’s own sense of respon- 
sibility. In the interest of sound administrative procedures, 
petitioner respectfully submits that this Court should hold 
steadfastly to the principles it has previously announced. 
Otherwise, its only hope for relief will surely be lost to the 
summary demands of the Board. 


Respectfully submitted, 


Granam James & Rote 


By 
Leonarp G. James 
Roserr L. Harmon 
Cuartes F. Warren 


July 19, 1960 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15824 


Aneto Canapian Surepinc Company, Lrurrep, ET ax., 
Petitioners 
v. 


Unrrep States, ev au., Respondents 
No. 15825 


‘‘Trauia’’ Socreta Per Azionrt Dr NavicazionE—GENOA 
(Irauiuan Live), Petitioner 
v. 


Unrrep States, ev au., Respondents 


Motion for Leave to File a Reply Memorandum 


Pursuant to Rule 31(d) of the Court’s General Rules, 
petitioners move for leave to file the attached reply memo- 
randum on the following ground: 


On July 27, 1960, the Federal Maritime Board filed a 
memorandum in the above styled cases entitled ‘‘Reply of 
Federal Maritime Board to Opposition to Motions to Dis- 
miss Petitions For Want of Jurisdiction’. The Board’s 
memorandum, although in reply to the oppositions of peti- 
tioners and the Department of Justice, also presented new 
matter and new argument heretofore not raised or argued. 
Since, if the Board’s new contentions remain unanswered, 
they might conceivably have effect upon this Court’s 
decision, petitioners request that they be permitted to file 
the said memorandum, the sole purpose of which is to meet 
the Board’s new arguments. 
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The gist of the Board’s new arguments are set forth 
in the attached memorandum. 


Respectfully submitted, 


Granam James & Rotpu 
By 
Leonarp G. JAMES 
Rosert L. Harmon 
Cuanues F. Warren 


Dated: August 8, 1960 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15824 


Ano to Canapian Surpprnc Company, Limrrep, ET AL., 
Petitioners 
v. 


Unrrep Srates, eT au., Respondents 


No. 15825 


‘“‘Trania’’? Socrera Per Azionr Dr Navicazione—GENOA 
(Iranian Live), Petitioner 


v. 
Unrrep Srarzs, et au., Respondents 


Petitioners’ Reply Memorandum to the Federal Maritime 
Board's Reply to the Oppositions to Motions to Dismiss Pe- 
titions for Want of Jurisdiction 


Inrropuctory SraTEMENT 


The reply of the Federal Maritime Board filed herein on 
July 27, 1960 raises two new arguments neither of which 
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was raised by the Board in its motion to dismiss. In this 
memorandum, petitioners will seek to show the falsity of 
these new assertions which up until this time have re- 
mained unanswered. 


Tae AgcuMENT Tar Peririoners’ Motions To CANCEL ARE 
‘©WHoLLY UNAUTHORIZED’’ AND ARE THEREFORE 
Wirxovr Lecau Stanprxe 


In its reply memorandum, the Board asserts that Rule 16 
of its Rules of Practice and Procedure is the only Board 
rule dealing with reconsideration, and that that rule em- 
braces any type of reopening or reconsideration, including 
petitioners’ motions to cancel. It therefore concludes: 


“If the paper filed by petitioners and bearing the 
novel title ‘‘Motion to Cancel’’, is beyond the scope 
of this rule, as petitioners would have us believe, then 
it seems to us it was a wholly unauthorized motion and 
the petitioners can gain nothing from having filed it.’’ 
(Emphasis added) 


Thus, the Board advances the argument that petitioners’ 
motions to cancel are without standing unless they fall 
within the ambit of Rule 16 dealing with reconsideration. 
This is a new assertion which petitioners believe requires 
answering. 


Petitioners’ motions to cancel were filed pursuant to Rule 
5(0) of the Board’s Rules of Practice and Procedure. 
Under this rule, provision is made for the filing of 
practically any kind of a motion or request including an 
express provision for the filing of various forms of motions 
to dismiss. Concerning its broad scope, the Board observed 
thusly in Agreement and Practices Pertaining To Limita- 
tion on Membership—Pacific Coast European Conference 
(Agreement 5200), 5 F.M.B. 39 at 42: 


‘¢. . . respondent may resolve his uncertainties ... by 
motion to terminate the proceeding; or by other 
motion.’’ (citing Rule 5(0)) 
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Indeed, petitioners might just as well have labeled their 
motions ‘‘Motion to Terminate’’, for whether they be called 
motions to cancel or to terminate, their only purpose was to 
obtain the initial cancellation or termination of the Board’s 
unlawful demands. This is a far cry from proceeding under 
Board Rule 16 which was conceived for the purpose of 
giving aggrieved persons ‘‘a second chance’’. The pro- 
cedure which petitioners have followed here is analogous 
to that contemplated under Rules 31 (Petitions and 
Motions) and 26 (Rehearings) of this Court’s General 
Rules. 


Petitioners accordingly submit that the motions which 
they filed are not by the Board’s rules requests for recon- 
sideration, and that they are therefore not within the 
meaning of section 10(c) of the Administrative Procedure 
Act (5 U.S.C.A. 1009(c)). It follows that if section 10(c) 
were capable of a construction which could operate to de- 
feat petitioners’ appeal, which petitioners believe is clearly 
not the case, because of the foregoing reasons, and the 
reasons previously advanced, such a construction would not 
prevent the statute from being tolled in this case. 


Tae Arcument Tuat ‘‘Traura’s FPamure to Fiz A Tmery 
Perrrion For RECONSIDERATION THEREBY OPERATED 
to Deprive rr or its Rieur To JupiciaL Review 


Until the filing of its reply memorandum, the Board’s 
contentions have been confined to argument in support of 
the theory that a timely-filed petition for reconsideration is 
insufficient to toll the sixty-day statutory period, as pre- 
seribed by the Review Act of 1950 (5 U.S.C.A. 1034), for 
purposes of reviving a late-filing petition for review. In 
its reply memorandum, however, the Board has gone a step 
further, and for the first time, has advanced the argument 
that under no circumstance should a late-jiled petition for 
reconsideration be permitted to toll the statutory period, 
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even assuming, arguendo, that a timely-filed petition would. 
In this regard, it declares thusly: 


“«. .. it is instructive to look at the time sequence in 
the instant ‘‘Italia’’ case, No. 15825,.... The original 
‘Italia’? order was served on March 9, 1960. The 
Board’s rules provide that petitions for reconsidera- 
tion shall be filed within 30 days after service of the 
order. ‘‘Italia’s’? motion however was not filed until 
May 20, 1960, 72 days after service. Thereafter, the 
Board on June 2, 1960 denied the motion. Thus, though 
it failed even to file for Board reconsideration until 
after expiration of the period allowed for judicial 
review, ‘‘Italia’’ would, under the rule urged by it, 
have 60 days from the Board’s denial of its ‘‘Motion to 
Cancel’’. And within such time, under the rule it 
urges, ‘‘Italia’’? would not be precluded from filing 
other petitions to the Board.? Such a rule, we submit, 
is mischievous and wholly untenable.’’ 


Reply Memo. Federal Maritime Board, pp. 11 & 12. 


‘¢, . . There, as in one of the cases at bar, namely 


‘*Ttalia’’, even the motion to cancel before the Board 
was not filed until after expiration of the 60-day 
judicial review period set out in section 4 of the Re- 
view Act of 1950.’ 

Reply Memo. Federal Maritime Board, Footnote 2, 
p. 12. 


This line of argument raises the question whether 
“‘Ttalia’s’’ motion to cancel was timely filed so as to toll 
the running of the statutory period even though filed after 
the sixty-day period. This question, of course, presupposes 
that a timely-filed petition for reconsideration under the 
rule in this Cireuit operates to toll the statute for review 
purposes. Before answering it, however, we think it im- 
portant to first briefly review the pertinent facts under- 
lying ‘‘Italia’s’’ appeal, and its contentions based upon the 
facts as set forth in its opposition memorandum filed herein 
on July 19, 1960. 
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To begin, a Board order was served upon ‘‘Italia”’ on 
March 9, 1960, calling for the filing of various documents 
within a period of 45 days. On April 13, 1960, within the 
period prescribed for compliance, ‘‘Italia’”’ requested a 
thirty-day extension of time asserting that such an exten- 
sion was needed since its principal place of business was 
located outside of the United States and that the subject 
matter of the Board’s order was being reviewed by com- 
pany officials in Italy. At this time, it was apparent to all 
concerned, including the Board’s Secretary to whom the 
said request was directed, that ‘‘Italia’’ needed additional 
time within which to determine and formulate its legal 
position with respect to the said order, and that it there- 
fore needed an extension of the original compliance period 
as set forth in the order. The Board thereupon on April 
22, 1960 granted ‘‘Italia’s’’ request and ordered an exten- 
sion of the original compliance date to May 23, 1960. 
Before the expiration of that period, on May 20, 1960, 
“‘Ttalia’’ filed its motion to cancel in which it contended that 
the Board’s order of March 9 was illegal, and that the 
Board lacked the requisite jurisdiction upon which to pro- 
ceed. This motion was denied by order of the Board on 
June 2, 1960. Subsequently, ‘‘Italia’’ filed its petition for 
review in this Court on June 14, 1960 in which it requested 
review of the Board’s newly entered order of June 2, 1960, 
which demanded compliance by June 17 with the Board’s 
original order. Upon application for interlocutory injunc- 
tion filed on June 14, 1960, this Court on June 24, 1960 
decreed that the said order be stayed pending judicial re- 
view. With this factual background in mind we next 
briefly discuss ‘‘Italia’s’’ legal position with respect to the 
Board’s orders as set forth in its opposition memorandum 
filed herein on July 19. 


As the Court will recall, in their oppositions to the 
Board’s motion to dismiss both ‘‘Anglo-Canadian, et al.,’’ 
and ‘‘Italia’’ staunchly maintained that they were appeal- 
ing from the Board’s supplemental orders which, in their 
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view, were new and independent Board demands from 
which appeals under the Review Act could be taken. 
Obviously, should the Court adopt this position—that the 
Board’s supplemental orders are in substance new, appeal- 
able orders—then, it follows that no question as to ‘‘time- 
liness’’ would be at issue since in both the Anglo-Canadian 
and the ‘‘Italia’’ cases a petition for review was timely- 
filed within the sixty-day statutory period from the date of 
‘entry’? or ‘‘service’’ of each such order. This is the 
essence of the positions taken by these petitioners in each 
of the above cases. 


If, for the sake of argument, however, the Court were 
to conclude that petitioners’ appeals are from the Board’s 
originally entered orders, then, admittedly, the ‘time- 
liness’’ issue becomes a matter to reckon with. It is be- 
cause of this possibility, which we submit should not 
seriously be considered, that petitioners’ advanced a 
secondary argument in support of the rule in this Cireuit 
that a timely-filed petition for reconsideration operates to 
toll the running of the statutory period for purposes of 
judicial review. For purposes of this argument we urged 
the Court not to abandon this rule, citing Braniff Airways, 
Waterman S.S. Corp., North Central Airlines, and States 
Airlines. See: Petitioners’ Opposition Memorandums, 
filed July 19, 1960. See also: Safeway Stores, Inc. v. Coe, 
78 U.S. App. D. C. 19, 136 F. 2d 771, 774 (1940), where this 
Court declared such to be the rule in proceedings governed 
by the Federal Rules of Civil Procedure: 


“‘Unquestionably, the general rule is that the time 
for taking an appeal is suspended by a seasonably filed 
motion for new trial or petition for rehearing.” 
(emphasis added) 


If petitioners view of the law in this Circuit is correct, 
then there is no problem as to the timeliness of the Anglo- 
Canadian motion to cancel since it was filed within 27 days 
following service of the Board’s original order on April 
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1, 1960. Since, however, ‘‘Italia’s’’ motion to cancel was 
filed some 72 days after service of the Board’s original 
order on March 9, there is admittedly a timeliness question 
involved both as to the thirty-day limitation under Rule 16 
of the Board’s rules of practice, and under the sixty-day 
limitation prescribed by section 1034 of the Review Act. 
This, then, is the new issue and new argument which the 
Board’s reply memorandum raises for the first time. Thus, 
is presented the question of the effect of a timely-made 
request for extension of time upon the running of the 
statute for review purposes where pursuant to the Board’s 
extension order, this petitioner filed its motion to cancel 
after the expiration of the sixty-day period. 


For resolution of the first problem, we first look to the 
Board’s rules. Rule 16 provides as follows: 


“‘Except for good cause shown, and upon leave granted, 
petition to reopen under rule 16(b) shall be filed with 
the Board within thirty (30) days after the date of 
service of the Board’s final decision or order in the 
proceeding, .. .”’ 


And Rule 7(¢c) provides for the enlargement of time for 
the filing of any pleading or other document, and further 
provides: 


‘‘Upon motion made after the expiration of the speci- 
fied period, the filing may be permitted to be done 
where reasonable grounds are found for the failure 
to file.’’ 


Suffice it to say that from the foregoing rules, Italia’s 
motion to cancel was timely filed although in excess of 
the Board’s 30 day limitation. Certainly, the Board, having 
granted ‘‘Italia’s’’ timely request for extension of time, 
which, under the above rules it was within its power to 
do, cannot now be heard to complain that its rules of 
procedure have been violated. We now turn to the remain- 
ing question. Namely, what effect did ‘‘Italia’s’’ timely 
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request for extension have upon the running of the sixty- 
day period prescribed by the Review Act? 


We believe that the Supreme Court decided this question 
in the leading case, Bowman v. Loperena, 311 U.S. 262, 266 
(1940) in which is declared thusly: 


‘<These circumstances enlarged the time for taking 
appeal from the order of adjudication. The filing of 
an untimely petition for rehearing which is not enter- 
tained or considered on its merits, or a motion for 
leave to file such a petition out of time, if not acted 
on or if denied by the trial court, cannot operate to 
extend the time for appeal. But where the court 
allows the filing and, after considering the merits, 
denies the petition, the judgment of the court as 
originallly entered does not become final until such 
denial, and the time for appeal runs from the date 
thereof.’? (Emphasis added) 


The Supreme Court’s holding in this case is still the law 


today and has been cited with approval in numerous later 
decisions. We believe it controlling in this Circuit, and 
for purposes of this argument, applicable here for in the 
instant case there can be no doubt that the Board allowed 
the filing when it granted ‘‘Italia’’ an extension of time, 
entertained the motion on its merits, and entered its order 
of denial. 


In this Circuit, the principles announced in Bowman have 
been distinguished in Safeway Stores, supra. In the Safe- 
way decision this Court was confronted with the question 
whether the filing and consideration of a late-filed motion 
for rehearing suspended the running of time for appeal 
under the Federal Rules of Civil Procedure. The Court 
concluding that the Bowman case, supra, was a bank- 
ruptecy proceeding, and therefore not controlling, held that 
a party may not avoid the effect of a mandatory rule 
limiting time by filing late a motion for rehearing, even 
where the motion is considered on its merits. Since, how- 
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ever, Safeway Stores was decided under entirely different 
circumstances we do not believe that it is controlling here. 
In the first place, unlike the facts in Bowman and in the 
instant case, in Safeway Stores the Court did not have 
before it a timely-filed request for extension of time. All 
that it was passing upon was the effect of a late-filed peti- 
tion for rehearing. In the second place, unlike Bowman 
and the case at bar, the Court in the Safeway case was 
duty-bound to follow Rule 6(b) of the Federal Rules of 
Civil Procedure which forbade it to enlarge the time for 
taking any action under Rule 59 dealing with the subject 
of rehearing. Contrarily, neither in the Bowman case, nor 
in the present case, is there any barrier, either express 
or implied, which prevents the Board from granting a 
request for extension of time, whether asked for late or 
in time. In the Bowman case, the Federal Rules were not 
applicable, and in the instant case, involving an appeal 
from an order of an administrative agency, only the 
Board’s rules of practice may be invoked. As we have 
already sought to show, neither of these rules (Rule 7(c) 
or 16(d)) impose any obstacles upon the Board’s power 
to grant an extension of time, even where the extension is 
requested out of time, which is not the case here. It is 
for these reasons, therefore, that the Safeway decision 
is not and should not be deemed applicable to the present 
situation. The principles announced in Bowman should 
therefore apply. 


The only case which we have been able to find which has 
been decided since the passage of section 10(c) of the 
Administrative Procedure Act (5 U.S.C.A. 1009(c)) deal- 
ing with the effect of a timely-filed request for extension 
of time is the Michigan District Court decision, Rodrigues 
v. Dunn, 128 F. Supp. 604 (1955), affirmed 249 F. 2d 958 
(1957). The facts in this case are: On January 18, 1954, 
Rodrigues was awarded a reparation order by default by 
the Secretary of Agriculture, such order to become final 
within 30 days under Sec. 499 g(c) of the Perishable Agri- 
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cultural Commodities Act of 1930 (7 U.S.C.A. 499 g(c)) 
unless appealed to the District Court. Upon timely request 
for an extension of time, the Department granted an 
extension until March 1, 1954 within which to file a petition 
for reconsideration. The petition for reconsideration was 
filed after the 30 day period had expired, and on April 23, 
the Department entered an order dismissing the petition, 
and ordered the payment of reparations, pursuant to the 
January 18, order, to be paid within 30 days from April 
23. Like the Board has done here, Rodrigues moved to 
dismiss contending that under Sec. 499 g(c) the time for 
appeal started to run from the Department’s original 
reparation order, and not from the date of dismissal of the 
petition for reconsideration. In its ruling, the Court held 
that once the petition for reconsideration had been filed, 
it operated to toll the statutory period for review pur- 
poses. While, in that case, unlike the facts here, the 
Department had adopted a rule (7 C.F.R. 47.24) which 
provided that the filing of a petition would operate to set 
aside an order pending final action on the petition, the 
fact is, as it is here, the petition was filed after the statu- 
tory period had expired. In its concluding remarks, the 
court reflected : 


‘“<Tt is the opinion of the Court that it was the inten- 
tion of Congress to provide for judicial review of 
agency actions under certain conditions, and that 
there has not been such failure of compliance with 
said condition as to deprive this Court of jurisdiction 
to provide the appellants with an opportunity to pre- 
sent a defense claimed to be meritorious.’’ 


Respectfully submitted, 
Granam James & RotpH 


Lronagp G. James 
Rosert L. Harmon 
Cartes F. Warren 


Dated: August 8, 1960 
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APPENDIX “B” 
Fst SuppLeEMENTAL ORDER* 


At a Session of the Feperat Marrrme Boarp, held at its 
Office in Washington, D. C., on the 17th day of May, 
1960. 


Served 
May 18, 1960 
Progra, Maritm™e Boarp 


Section 21 OrpERr 
Paciric Coast EvropEAN CONFERENCE 


Respondent Pacific Coast European Conference having 
filed a motion to cancel the Section 21 Order in this pro- 
ceeding, and due consideration having been given to said 
motion, and the Board being of the opinion that the grounds 
set forth in support of said motion do not warrant can- 
cellation of the Order. 


Ir Is Orperep, That the said motion be, and it is hereby, 
denied ; and 


Ir Is FurrHer Orverep, That respondent comply not later 
than June 17, 1960, with the Board’s Order of February 
26, 1960. 


By the Board. 
James L. Prmmper 


Secretary 
* Case No, 15824. 


At a Session of the Federal Maritime Board held at its 
Office in Washington, D. C., on the 2nd day of June, 
1960. 


Served 
June 6, 1960 
FPepreaL Magrtrxe BoarD 
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Section 21 Orpers® 


Wesr Coast or Itaty ro U.S. Norra Aruantic TRADE 


Wuereas, the Board on February 26, 1960, issued orders 
pursuant to Section 21 of the Shipping Act, 1916, requiring 
“Ttalia’’? Societa Per Azioni di Navigazione—Genoa 
(Italian Line) and West Coast of Italy, Sicilian and Adria- 
tie Ports/North Atlantic Range Conference (W.I.N.A.C.), 
to file with the Secretary of the Federal Maritime Board 
certain documents in their possession; and 


Wuenreas, Italian Line and W.I.N.A.C. filed motions with 
the Board to cancel said orders; and 


Wuenreas, the Board having considered said motions and 
having found the reasons stated therein to be insufficient; 


Ir Is Onverep, that the motions are denied; and 


Ir Is FurtHER Orveren, that respondents comply not later 
than June 17, 1960, with the Board’s Order of February 
26, 1960. 

By the Board. 
James L, Powtrer 


Secretary 
* Oase No. 15825, 


At a Session of the Freprra, Maritime Boarp held at its 
Office in Washington, D. C., on the 11th day of July 
1960. 


Served 
July 11, 1960 
PeprraL Magitore Boako 
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Section 21 Orper® 


Unrrep States Pactric Coast To Wrest Coast oF 
Soutsa America TRADE 


Wuereas, The Federal Maritime Board on May 12, 1960, 
served two orders issued pursuant to Section 21 of the 
Shipping Act, 1916, requiring the Conference and the mem- 
ber lines thereof to file with the Board certain reports, ac- 
counts, records, rates, charges, and memoranda of facts 
and transactions ; 


Wuenreas, Pacific/West Coast of South America Confer- 
ence, Compania Chilena de Navegacion Interoceanica, Flota 
Mereante Grancolombiana, S.A., Kawasaki Kisen Kaisha, 
Ltd., Compania Naviera Rosario, S.A. (Peru Line), Nippon 
Yusen Kaisha, Westfal-Larsen & Company, A/S (Westfal- 
Larsen Company Line) and Wiel & Amundsen A/S (Latin 
America Line) filed a motion to modify said orders; 


Wuenrsas, The Board having considered said motion and 
having found the reasons stated therein to be insufficient; 


Ir Is Onperep, That the motion is denied; and 


Ir Is FurrHer Orperep, That respondents comply not 
later than July 12, 1960, with the Board’s Order of May 12, 
1960. 


By the Board. 


Gro. A. VirEHMANN 
Geo. A. Viehmann 


Assistant Secretary 
* Case Nos. 15870, 15952 


